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FIDIC Standard of Turnkey Contract:
Some Observations on Turnkey Contracts in Thailand
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Abstract

A Turnkey Contract is one of the most commonly used contracts in large state
projects in Thailand and other countries. The objectives of using turnkey contracts
are to reduce the limitations of public procurement processes that require high
technological expertise and to maintain a continuous construction operation by
experts. Additionally, the project owner, which is a public agency, often lacks sufficient
qualified personnel in the fields of surveying, design, construction control as well as
seeking funding and managing a complex project. As a result,. a turnkey contract is
developed to replace a regular concession contract and has become widely used

in many large scale projects in Thailand.

The International Federation of Consulting Engineers (FIDIC) has developed a
standard contractual agreement for turnkey contracts so that member states could
apply them as a standard between the employee and the contractor., The objective
of the FIDIC Turnkey Contracts is to make the management of contracts effective,
transparent, fair, and cost effective. With this objective, the FIDIC Turnkey Contract
has been accepted by many countries. This article provides an overview of the FIDIC

Turnkey Contract for the development of a standard turnkey contract for Thailand.

Keywords: Turnkey Contracts, The International Federation of Consulting Engineers,
FIDIC

1. UNYI

auiusauAuiansfiusnuiseninalseme (Fedération Internationale des
Ingénieurs-Conseils %38 the International Federation of Consulting Engineers) %30
Sendedn FIDIC (JuesdnsinTndiusnwmdmnssy deduile w.e. 2456 (p.e. 1913)
Mszmavafon farsRalunisiaudunuuvesdygreuduneadiddiivnsgiu
Fadyneaiannssuves FIDIC Tisunsseuiulussiuanawasdudyafdnnsldi
sgnaunsnansuniian Tutagtuiivsemaiiduaundnegilanudaannnin 99 Usene
smﬂy’qm%’gmﬁm Uszinadanlud UseimnerSama wagUszimnelie

dwsunisdnvindeyguesgiuty Tugiasn FIDIC ledavindeyauinsgiudmsu
nsieuserhsiinsazgsualulasinmsneasadaliunsvanglumslszime Usenausie
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1) conditions of contract for works of civil engineering construction: The Red
Book (1987) w3® FIDIC Red Book (fyayniaudiun) fyaniauunsiiddmsunueinsuay
AAINTIN NKUUlAEYIB lUUNNYDIRIINN Tnedyanauaunidudyandsuwenslan
(World Bank) lgthsnlfidudeimuslulenansnisuszyanuunnsgiudmiulasanisd
lasuanuemaeaInsuIAislanme Juinlidyay191991uneas9u1n3gIu The Red Book

1
a

1< P 1 = = %
uunsviatedasiudslulszmealnenie

2) conditions of contract for electrical and mechanical works including erection
on site: The Yellow Book (1987) %38 FIDIC Yellow Book (fgygytaudinany) lnadye
Ussanilddnsuanulii cuedesna vulseu cuoiaswazauiamng lasenis
panuuulagvizeluuuveESuIng

= 1

soun FIDIC lasimsWanysuusedygiauduaiasidudvies @9 FIDIC dedunadn

2

[

Iﬂsamifiaa%ﬁamﬂﬂiamiagjuaﬂsuauLsumsuaqa@zgnmmgmﬁﬁagi Fatiu FIDIC 39lddinng
N susuudyumsgulnduazmeuns 163 Yadyay1lu The construction contract
(1999) vlfimnumunzanfunulasinnstoaauaziinfomannaleundy uenaini
FIDIC IevinnsuilvFeswesnuiludngminsgrilitinnuitewasfana Snvadinnsuus
mmﬂmﬁﬁ?ja%{uuazLLﬁ’lﬁULﬁuLﬁuﬁauisué’ﬁng’lmwszmi a7 o muaiatiunsyuIunis
mnuvasnsie dormuaieriunsusiuguain defmunifsfunssnvaninnden
nsrUIUNsuMIsEiutefinnnuaznsumaniainNssuAue (value engineering) Famanedis
N1sUIMENNIINIAIAINTIUIN9eTluNTIATIBYInsrUINNTaNe 9 seyliludygn’
Tnenoazidoavesdygiravmnuuudaaiedaduguuuuvilsludyyrunsgiuves FIDIC

P dunisunsvanvazlanailudsudaly

! Fedeération Internationale des Ingénieurs-Conseils (FIDIC), “Which FIDIC contract should | use?.” Retrieved January 22,
2018, from http://fidic.org/bookshop/about-bookshop/which-fidic-contract-should-i-use.
Tnedyauasgulul 1999 Useneusig

1) Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer: The
Construction Contract

2) Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer (MDB
Harmonised Edition) - for bank financed projects only: The MDB Construction Contract

3) Conditions of Contract for Plant and Design-Build for Electrical and Mechanical Plant and for Building and
Engineering Works Designed by the Contractor: The Plant and Design-Build Contract

4) Conditions of Contract for EPC/Turnkey Projects: The EPC/Turnkey Contract: The Silver Book

5) Short Form of Contract: The Short Form

6) Dredgers Contract (based on the Short Form of Contract): Dredgers Contract
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wnsgrudyyrdrerasuuiiaga FIDIC: dodunautsdsznis
vasdygriravunuuudaiasalulszndlne

2. dyayrdramnuwuuidaasanuannsgu FIDIC

dmfudygniramnuuudaiadadu FIDIC Tdiaundyguinsgiuuasfivue
Tasduniiietosludewiig 9 131 conditions of contract for EPC/turnkey projects
(Silver Book) n3edynynaudiiu Wudyyruwsguidanumneadlifisianie
NUIMNITYL MITATedadaarioais (engineer, procure, construct contract - EPC
contract) Tulasenisneasne dnnisuazdou (built - operate - transfer project - BOT
project) wasafiaumngaudmiulasinisdy 1 ﬁu’ﬂmamwmﬂmjLLazﬁummé‘ﬂ
Tngmzaulniiuazaueniosdnsnawaglasinisneadialsemny definnsduiunisly
AeUsenalaggmanvatgUszan drlvgudndunsdnfiunsluysymediassuy
Uszanangmang (civil law) Famissanuniaigvieoniaonvugmisiiazduiulasnis
meldftugiusaasiiuasdfifeondios 2 dhefedidauasdFuiaviity?

1ne FIDIC conditions of contract for EPC/turnkey projects fin1sivuaAIley
msfeukarteruailullude 1 vesdyan Taeldiwuasieunasnisinnuues
fdmising 1 Tudaiiterliannnudilafinsstu uenand Ssldnandadormundild
3u 9 Tumsinenasduean Tneflanseddey ¢ Usens el

Usznasusn nisaniulasinisdnsanumnuiiuuilaaianinanaziesufuifiniy

fongunewisds fethduvessguiengmnedu 4 Mnertesmuiildssyliludefmuadime
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¥ Jg 7.7 wth 25, Conditions of Contract for EPC/Ti urnkey Projects (First Edition, 1999) The Silver Book.
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% 9o 8.11 Win 28, Conditions of Contract for EPC/Turnkey Projects (First Edition, 1999) The Silver Book.

*! do 8.12 1t 28, Conditions of Contract for EPC/Turnkey Projects (First Edition, 1999) The Silver Book.

*2 g9 16.1 Wih 45 - 46, Conditions of Contract for EPC/Turnkey Projects (First Edition, 1999) The Silver Book.
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9 9.4 vith 30, Conditions of Contract for EPC/T urnkey Projects (First Edition, 1999) The Silver Book.
%2 9 10 ¥ith 30 - 31, Conditions of Contract for EPC/T: urnkey Projects (First Edition, 1999) The Silver Book.
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5 9 20.3 Wi 57, Conditions of Contract for EPC/Tumkey Projects (First Edition, 1999) The Silver Book.
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Abstract

This article aims to demonstrate some problems of the United Nations Convention
against Corruption (UNCAC) which is the main international law dealing with corruption
at international level. According to the author’s study, although the Convention
establishes preventive measures, requires State Parties to adopt legislative to criminalise
corrupt practices, and provides numerous international cooperation mechanisms such
asmeetings and dialogues between State Parties.. However, the term ‘Corruption’ is
not defined clearly in the Convention and there is no sanction in case of breach of the
Convention. For these reasons, the author believes that the UNCAC does not
effectively address corruptions in public procurement and bidding which presently

become transnational crimes.

This article points out the problems mentioned above and offers an idea to solve
such problems by private sectors from around the world. It suggests that competitors
in public procurement who lost their economic advantage because of bribes paid by
other competitors should be able to bring tort litication and unfair competition
litigation against the bribe payers. The author believes that corruption is an economic
crime which causes injured people to lose their economic advantage and constitutes
unfair competition in public procurement and bidding. Additionally, this article also

analyses the strengths and obstructions of using measures and offers solutions.

The author hopes that this article will encourage private sectors and citizens to
massively and globally cooperate in fighting against corruption which will reduce
anti-corruption officers’ works. Moreover the author hopes that this article will provide
useful ideas for government officials and other related officers working at both
national and international level to implement an anti-corruption policy bringing

transparency and well-being for global citizens.

Keywords: International law, Tort law, Unfair-competition, United Nations Convention

against Corruption
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Introduction

How Corruption can Harm Prospective Economic Advantage and Fair Competition?
How to Deal with It?

Corruption can be conducted in many forms, from the petty, such as bribery paid
to low rank public official, to the grand, such as implementation of public policy for

personal gain.

Since corruption involves and affects various aspects in society, it is not easy to
define the precise definition of corruption. While each nation defines it differently in
their domestic laws, the United Nations Convention against Corruption of 2003 (UNCAC)
gives no definition of the term ‘Corruption’. Thus, many scholars from different fields

explain it variously.

Joseph Nye, an American political scientist, defines it as “a behavior which
deviates from the formal duties of a public role because of private-regarding
pecuniary or status gains; or violates rules against exercise of certain private - regarding

influence.””

From the viewpoint of economists and social scientists, corruption is “the misuse
of public officer for private gain.””

Due to its involvement in many subjects, it is hard to define the term ‘Corruption’.
Therefore, some scholars define it by illustrating the acts of corruption, “A corrupt
practice is the offering, giving, receiving or soliciting, directly or indirectly, anything of
value to influence improperly the actions of another party.” (Defined by the Word Bank)’

The mutual factors among those definitions are legal authority, abuse of authority,
and private gain. Since personal economic interest is wrongfully sought by the offender,
such personal gain definitely harms public economic interest and decreases economic
growth’. Thus, there must be some groups of people certainly lose their lawful bene-

fits from corruption.

1

Daniel Jordan Smith. (2007). A Culture of Corruption: Every Deception and Popular Discontent in Nigeria.
Princeton, NJ: Princeton University Press. (p. 16)

> Gerald Roland. (2013). Development Economics. United States of America: Pearson Education. (p. 509)

® The World Bank. What is Fraud and Corruption?. Retrieved January 1, 2018 from http://www.worldbank.org/en/
about/unit/integrity-vice-presidency/what-is-fraud-and-corruption

Kimberly Ann Elliott. (1997). Corruption and The Global Economy. Washington, DC: Institution of International

Economics. (p. 86)
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Corruption does not only violate morality, criminal law, and economic interest,
but also constitutes an unfair competition. Instead of competing with goods and
services quality, some business firms decide to pay bribe in order to win competitive
bidding organized by public sector. This makes some competent firms lose in competitive

bidding and discourages other entrepreneurs from improving their goods and services.

Bribery is the most common act of corruption. It is mostly offered to public
officials by business firms in competitive bidding to get better opportunity in entering
into a contract with public sector. Each business firm tends to offer bribe to public
officials and convince them to abuse their power and act in favor of briber. From this
circumstance, many countries criminalize bribe receivers and bribe payers in their
domestic laws. The punishments of bribery are imprisonment and asset confiscation.
Some countries allow public sector to bring tort litigation against corrupt government
officials.” Both criminal and tort litigation can be initiated by public sectors. Therefore,
the burden of proof mostly falls on public sector. However, the author found that the
courts in the United States consider prospective economic advantage of a firm that
does not pay bribe and loses in a competitive bidding as a ground on bringing civil
litication against the bribe payer under tort law and unfair competition law, and rule
that the firm is entitled to claim compensation under tort law which will be discussed

in the next chapter.
Transnational Nature of Corruption and Current Combating Measures

Bribery is an act that can be conducted between public officials as a bribe
receiver and anyone who wants to wrongfully acquire personal gain as a bribe payer.
It is possible that bribe can be paid by a payer in one country to an officer in another
country, especially in case of international trade. A government in one state may
organize competitive bidding to purchase some goods or services from other states or
foreign business firms.

As mentioned earlier that the UNCAC is silent on corruption’s definition and

sanction. Each country defines and criminalizes corruption by its own domestic laws.

Therefore, each country has its own measure and mechanism to deal with corruption

® Sakol Harnsutthiwarin. Government Official’s Tort Liability: Which Court Should Have jurisdiction?. Retrieved
January 1, 2018 from http://www.bangkokbiznews.com/blog/detail/634912.
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in criminal law and civil law. As a result, the baseline of dealing with corruption by

allowing an individual to take civil action does not exist.
Legal Frameworks
Tort Laws: Prospective Economic Advantage

Firstly, this article will briefly explain the definition of ‘tort” before moving to
prospective economic advantage in tort.. Some scholars states that it is “a civil wrong
for which the victim receives a remedy in the form of damages”, and consists of 3

theories; intention torts, negligence, and strict liability tort.’

Intentional torts can be done, without planning, with awareness of certain
consequence of the act.” Under negligence theory, one party must has a duty toward
another party, but does not use reasonable degree of care to protect benefit of
another.? On the contrary, a defendant is always liable under strict liability theory
whether he has an intention or duty to take care of other persons or not. The strict
liability is usually applied with damages from abnormal danger, such as damages from

defective product or dangerous animals.’

Considering a corrupt activity, if it constitutes tort disputes, which theory should
be applied to the case? The author supports intentional torts or negligence depending

on the facts.

To initiate tort litication, the general elements of tort must be satisfied. Each
country has similar tort elements which are illegal act, damage (injury), victim, and

intention or negligence.

This article does not closely focus on scrutinizing legality of corruption and bribery
to satisfy the requirement of ‘illegal act’ since it is commonly considered that those
acts are illegal. Damage which is one of tort element can be divided into several categories.
The simple damage can be seen as bodily injury or property damage. Since our society
has developed, people have more variety of economic activities and rights to secure
something according to such activities. Finally, the right to prospective economic

advantage and standing to sue anyone who interferes with that right are recognized.

. Tort Law. New York, NY: Delmar.
. Tort Law. New York, NY: Delmar.
. Tort Law. New York, NY: Delmar.
. Tort Law. New York, NY: Delmar.

° Linda L. Edwards, J. Stanley Fdwards and Patricia Kirtley Wells. (2012
" Linda L. Edwards, J. Stanley Edwards and Patricia Kirtley Wells. (2012
® Linda L. Edwards, J. Stanley Edwards and Patricia Kirtley Wells. (2012
° Linda L. Edwards, J. Stanley Edwards and Patricia Kirtley Wells. (2012

p. 3)
p. 32)
p. 65)
p. 316)
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Prospective economic advantage in tort law can also be referred to as business
expectancy.” It was first mentioned in Buckaloo v. Johnson by the Supreme Court of
California. “(1) an economic relationship between [the plaintiff and some third person]
containing the probability of future economic benefit to the [plaintiff], (2) knowledge
by the defendant of the existence of the relationship, (3) intentional acts on the part
of the defendant designed to disrupt the relationship, (4) actual disruption of the
relationship, [and] (5) damages to the plaintiff proximately caused by the acts of the
defendant.”'' **

(A) Common Law Countries

In California, there is a corruption and tort case called ‘Korea Supply Co. v. Lock-
heed Martin Corp. (2003)’. The facts in this case are the Republic of Korea asked for
competing bids from military equipment manufacturers. Korea Supply Company (KSQ),
plaintiff, represented one of the manufacturers, bought civil tort litigation to the court
against Lockheed, the winning manufacturer, asserting that defendant won the
competition because it offered bribe and sexual interest to the main Korean officials.

The plaintiff sought damages for the loss of its expected compensation from the defendant.

The court in this case considered the elements of the tort of intentional
interference with prospective economic advantage from Buckaloo v. Johnson (1975).

The elements are:

“(1) an economic relationship between the plaintiff and some third party, with

the probability of future economic benefit to the plaintiff;
(2) the defendant’s knowledge of the relationship;
(3) intentional acts on the part of the defendant designed to disrupt the

relationship;

(4) actual disruption of the relationship; and

' Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 949, 131 Cal.Rptr.2d 44, 29 Cal.4th 1153 (Cal. 2003)
" Buckaloo v. Johnson, 122 Cal.Rptr. 752, 14 Cal.3d 827 (Cal. 1975)
2 LECTLAW. International Interference Torts with Prospective Economic Advantage. Retrieved January 1, 2018 from

https://www.lectlaw.com/def/i084.htm
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(5) economic harm to the plaintiff proximately caused by the acts of the
defendant.”" "

The Supreme Court of California held that the plaintiff can state a claim preventing
his prospective economic advantage even he was injured indirectly, without
proving of defendant’s purpose to interfere with the plaintiff’s business expectancy.” ™
The court also revealed the opinion that “An actor engaging in unlawful conduct with
the knowledge that its actions are certain or substantially certain to interfere with a

party’s business expectancy should be held accountable.”"’

In this case the court recognized that loss of future economic benefit or
economic harm is also damage in corruption case. However, the author found one
case that the court allowed individual business sector to bring tort litigation against
other corrupt competitive bidding. Such wise rationale was used in the court in the

United States, while corruption and bribery are transnational problem.

However, the facts in this case show that even though the plaintiff won in the
competitive bidding, the defendant was not awarded the contract if they did not offer
bribes and sexual favor to key Korean officials.”® It is considered that whether the
plaintiff could sue the defendant or not if the defendant offered bribes but won the
contract because of its price and products, without any effect from bribery. Regarding
to the fifth elements in Buckaloo v. Johnson, it is clear that in the latter case the
defendant might not be responsible for his act because his unlawful act did not affect
or harm the plaintiff’s economic interest. Therefore, to use tort litigation and prospective
economic approach to fight against bribe payer, the plaintiff needs to prove that the
defendant actually harms the plaintiff’s economic advantage and the defendant won

the competition because of bribery.

" Emile van der Does de Willebois (2012). Using Civil Remedies in Corruption and Asset Recovery. Case Western
Reserve Journal of International Law, 45(4), 637-638. Retrieved January 3, 2018 from http://scholarlycommons.law.
case.edu/cgi/viewcontent.cgi?article=1080&context=jil

" Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 950, 131 Cal.Rptr.2d 45, 29 Cal.4th 1153 (Cal. 2003)

" Emile van der Does de Willebois (2012). Using Civil Remedies in Corruption and Asset Recovery. Case Western
Reserve Journal of International Law, 45(4), 202. Retrieved January 3, 2018 from http://scholarlycommons.law.case.
edu/cgi/viewcontent.cgi?article=1080&context=jil

' Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 941, 131 Cal.Rptr.2d 35, 29 Cal.4th 1140-1141 (Cal. 2003)
" Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 958, 131 Cal.Rptr.2d 55, 29 Cal.4th 1166 (Cal. 2003)

' Standford Law School. Korea Supply Co. v. Lockheed Martin Corp. Retrieved January 1, 2018 from https://scocal.
stanford.edu/opinion/korea-supply-co-v-lockheed-martin-corp-33269
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However, using mere prospective economic advantage approach from America
to influence private sector to combat corruption may not be effective. In other
countries such as Australia also adopt this approach. This might allow other countries
to have more choices in applying foreign laws in tort-corruption cases pertaining to the

conflict of law rules which will discuss more in the next chapter.
Tort laws in Australia can be found in judge-made or common law."”

The Australian Courts recognized interference with another’s trade or business
by unlawful means as tort. The most authoritative case which is a source of tort law
in Australia is the English case called OBG Ltd v. Allan (2007). The Australian Court in
Canberra Data Centres Pty Ltd v. Vibe Constructions (2010) recently applied this case’s
rule. To consider whether the defendant conducted tort or not, three main elements

need to be satisfied as follow;

“(1) Defendant must have applied unlawful means or unlawful interference with

the actions of a third party in which the plaintiff has an economic interest;
(2) Defendant must have intention to cause loss to plaintiff;

(3) Plaintiff must have suffered economic loss in consequence of defendant’s

action.”®

After considering these 3 elements, it is clear that these elements are not too
different from the prospective economic advantage in the United States (Buckaloo v.

Johnson) which requires a wrongful act, intention, and consequence of such act.

Similarly, New Zealand court recognized the same principle as OBG Ltd v. Allan
in Van Camp Chocolate Ltd v. Aulsebrooks in 1984 (20 years later.) The elements of

tort which harm economic advantage in New Zealand are

“(1) a wrongful interference with the actions of a third party in which the
claimant has an economic interest;

(2) an intention thereby to cause loss to the claimant; and

221

(3) actual damage suffered by the claimant.

' Kit Barker, Peter Cane, Mark Lunney and Francis Trindade. (2011). The Law of Torts in Australia. Victoria: Oxford
University Press Australia. (p. 13)

? Kit Barker, Peter Cane, Mark Lunney and Francis Trindade. (2011). The Law of Torts in Australia. Victoria: Oxford
University Press Australia. (p. 290-291)

*' Stephen Todd. (2011). Tort Law in New Zealand. Victoria: Oxford University Press Australia. (p. 223)
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(B) Civil Law Countries

Civil law countries usually have their own civil code which provides provisions
of tort law. According to tort laws in Germany, China, and Thailand, none of them states

about prospective economic advantage, but provides general tort rule.

The German Civil Code (Burgerlichen Gesetzbuches) article 823 provides that
“A person who, intentionally or negligently, unlawfully injures the life, body, health,
freedom, property or another right of another person is liable to make compensation
to the other party for the damage arising from this.”** Any person who conducts tort

under article 823 is responsible to pay compensation under article 826.”

After considering article 823, it protects a person’s body, property, and rights, but
it does not state clearly what kind of rights that the provision protects. Thus, this gives
a broad discretion to the judges in interpreting. However, a person who causes
economic loss to another person is also liable for his conduct under the article 826

that means the economic loss is recoverable.*

Similar broad idea was stipulated in the article 420 of the Civil and Commercial
Code of Thailand. It states that “A person who, willfully or negligently, unlawfully
injures the life, body, health, liberty, property or any right of another person, is said

to commit a wrongful act and is bound to make compensation therefore.””

According to the research, the author does not find any case that Thai court
applied article 420 to cover economic loss or prospective economic advantages in
practice.

Article 2 Tort Law of the People’s Republic of China provides that “Those who

infringe upon civil rights and interests shall be subject to the tort liability according to

this Law.” It also defines “civil rights and interests” as “the right to life, the right to

> Bundesministerium der Justiz und fur Verbraucherschutz. German Civil Code (Article 823). Retrieved January 1,
2018 from http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3489

? Bundesministerium der Justiz und fur Verbraucherschutz. German Civil Code (Article 826). Retrieved January 1,
2018 from http://www.gesetze-im-internet.de/englisch_bgb/englisch _bgb.html#p3489

* Gerald Spindler and Oliver Rieckers. (2011). Tort Law in Germany. Victoria: Oxford University Press Australia.
(p. 123-134)

# Siam Legal. “Torts” Siam Legal (Article 420). Retrieved January 1, 2018 from http://library.siam-legal.com/thai-law/
civil-and-commercial-code-torts-section-420-437/
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health, the right to name, the right to reputation, the right to honor, right to self image,
richt of privacy, marital autonomy, guardianship, ownership, usufruct, security interest,
copyright, patent right, exclusive right to use a trademark, right to discovery, equities,

right of succession, and other personal and property rights and interests.”*

This provision does not mention about the right in prospective economic advantage
and does not mention any common right of person. This allows courts to interpret
those terms broadly to include economic loss or prospective economic advantage.
Thus, using tort litigation against bribery and corruption is impossible under Chinese

tort law.

Anti-unfair Competition Laws: Bribery Constitutes Unfair Business Practice

As mentioned above that corruption can turn competent business dealers to be
a loser in competitive bidding and discourage them from improving their goods and
services. Bribery caused an unfair competition among business competitors. Here are

some examples from some countries.
(A) Common Law Countries (The United States of America)

There are two levels of law in the U.S., federal law and state law. The U.S.
federal laws on unfair competition are in Chapter 15, Subchapter I, of the U.S. code.
Section 45 provides that “Unfair methods of competition in or affecting commerce,
and unfair or deceptive acts or practices in or affecting commerce, are hereby declared
unlawful.”?" It does not mention corruption and bribery. However, it mentions broad-
ly the word “Unfair methods of competition.” There is no clear-cut point showing that
it can be interpreted to include bribery.

Meanwhile, the unfair competition law in California (California Business and
Professions Code), section 17200, covers five business wrongful acts: “(1) an “unlawful”

business act or practice; (2) an “unfair” business act or practice; (3) a “fraudulent”

* WIPO. Tort Law of the People’s Republic of China. Retrieved January 1, 2018 from http://www.wipo.int/edocs/
lexdocs/laws/en/cn/cn136en.pdf

T Cornell Law School. 15 U.S. Code § 45 - Unfair methods of competition unlawful; prevention by Commission.
Retrieved January 1, 2018 from https://www.law.cornell.edu/uscode/text/15/45
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business act or practice; (4) “unfair, deceptive, untrue or misleading advertising”; and

(5) any act prohibited by Sections 17500-17577.57%

In the case decided by the Supreme Court of California, Korea Supply Co. v.
Lockheed Martin Corp., tort law on interference with economic advantage was not the
only legal ground for the plaintiff to initiate the litication. The unfair competition law
(UCL) was also referred to. The plaintiff sought disgorgement to it of the profits realized
by Lockheed Martin on the sale of the SAR system (military equipment) to South Korea.
The defendant argued that the plaintiff’s dissorgement sought does not represent

restitution of money or property in which plaintiff has an ownership interest.””

For standing to sue, the court ruled that the UCL “prohibits unfair competition,
including unlawful, unfair, and fraudulent business acts, ...covers a wide range of
conduct, ...embraces anything that can properly be called a business practice and
that at the same time is forbidden by law.”, and ruled that “unfair competition actions
can be brought by a public prosecutor or “by any person acting for the interests of

itself, its members or the general public.” (§ 17204).”*

For the money sought by the plaintiff under the UCL, the court refused to ground
the plaintiff because the plaintiff did not have an ownership on such money and the
money was not taken by the defendant in regard to the UCL section 17203. The court
construed that the UCL allows only restitutionary remedy, other monetary remedy
including the nonrestitutionary disgorgement remedy sought by plaintiff is not allowed
by the UCL. However, the court noted that the plaintiff can still pursue a cause of

action under traditional tort law (as explained above).”

This indicates that the court viewed bribery as an unlawful business act
constituting an unfair competition, but the law does not allow the plaintiff to recover
money from its economic expectancy because it is not restitutionary remedy which
returns plaintiff the property that once was in its possession.”” Thus, even bribery
constitutes an unfair competition, the plaintiff cannot be recovered under the unfair

competition law in California.

* Julia B. Strickland and Andrew W. Moritz. An Overview of California’s Unfair Competition Law. Retrieved January
1, 2018 from http://www.stroock.com/siteFiles/Publications/2004.pdf.

# Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 943, 131 Cal.Rptr.2d 36-37, 29 Cal.4th 1143 (Cal. 2003)

*® Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 943, 131 Cal.Rptr.2d 37, 29 Cal.4th 1143 (Cal. 2003)

*! Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 949, 131 Cal.Rptr.2d 44, 29 Cal.4th 1152 (Cal. 2003)

*2 Korea Supply Co. v. Lockheed Martin Corp., 63 P.3d 946-47, 131 Cal.Rptr.2d 41, 29 Cal.4th 1148 (Cal. 2003)
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(B) Civil Law Countries

China manifestly counts bribery as an act that constitutes unfair competition.
Article 8 of the Anti-Unfair Competition Law of the People’s Republic of China provides
that “Managers shall not use money or properties or the other methods to bribe to
others in order to sell or purchase commodities...”*> As such, the law provides legal
consequence of such violation in article 20 as “Manager shall bear the responsibility
for compensating to the damage made by damager to the damaged party under the
violation of the provision of this Law. Amount of the compensation shall be equivalent
to the profit made by the damager during its damaging, if it is difficult to measure the
amount of damage; And it also shall compensate the reasonable cost to the damaged
party who has paid the cost to investigate the activities of unfair competition made

234

by damager.

The general provisions are stipulated in the anti-unfair competition laws in

Thailand and Germany.
Thailand’s Trade Competition Act B.E. 2560, article 57 states that:

“[Aln business operator shall not conduct any act which damages other business

operators as follows:

(1) Conducts any act which unfairly preclude other business operators’ business

operation...””

This provision prescribes broad explanation which can be construed to cover
bribery in competitive bidding. The Department of Internal Trade also has issued a
relevant guideline. Such guideline was announced to be used together with the
previous Thailand’s Trade Competition Act B.E. 2542 Article 29 of such act has a
similar meaning with article 57 of the act of B.E. 2560. The guideline provided that

** The Supreme People’s Court of the People’s Republic of China. Anti Unfair Competition Law of the People’s
Republic of China (Article 8). Retrieved January 1, 2018 from http://en.chinacourt.org/public/detail.php?id=3306

* The Supreme People’s Court of the People’s Republic of China. Anti Unfair Competition Law of the People’s
Republic of China (Article 20). Retrieved January 1, 2018 from http://en.chinacourt.org/public/detail.php?id=3306
* Paramee Law. Trade Competition Act B.E. 2560 (Article 57). Retrieved January 1, 2018 from http://www.para-
meelaw.com/images/column_1503546385/2560.PDF

* Office of Trade Competition Commission. Guideline Practice for Unfair Competition Pertaining to Trade
Competition Act B.E. 2542. Retrieved January 1, 2018 from http://www.otcc.dit.go.th/wp-content/uploads/2015/07/
Guidelines-under-Section-26.pdf
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unfair trade practices as mentioned in article 29 shall include “any act which is not
normal business practice and is intentionally conducted to damage, destroy, damage,
impede, prevent against, or restrain other person’s business...””" Although the guideline
for the B.E. 2560 act has not been announced, the author views that article 57 of
the current act could be interpreted in the same light as the preceding guideline.
Nevertheless, there is still no litication filing against a bribe payer based on this
provision. If bribery was unlawful under this law, any person who is injured from

bribery shall be able to sue the bribe payer for compensation under article 69.%

In Germany, Section 4 of the Act Against Unfair Competition provides examples
of unfair commercial practices. Section 4(9) states that “Unfairness shall have occurred
in particular where a person deliberately obstructs competitors.”” According to section
4(9), it can be interpreted that unfairness also includes bribery in competitive bidding,
but there is still no case study of bribery under this law. If bribery is included in this
section, the bribe payer shall be obliged to compensate competitors for the damage

emanating from such bribery under section 9.%
(C) Treaty on the Functioning of the European Union

This is the treaty between European Union (EU) and its member states organizing
EU’s functioning. The status of this treaty is merely a regional anti-unfair competitive
law. Article 101-109 of this treaty provide rules on competition among member states.
However, there is no provision stating about bribery, or can be interpreted to cover
bribery.*

*" Office of The National Broadcasting and Telecommunications Commission. Trade Competition Act B.E. 2542
(Article 29). Retrieved January 1, 2018 from http://onbtc.nbtc.go.th/index.php?option=com_content&view=article&
id=744:%E0%B8%9E%E0%B8%A3%E0%B8%IA.%E0%B8%81%E0%B8%B2%E0%B8%A3%E0%B9%81%E0%B8%82%
E0%B9%88%E0%B8%87%E0%B8%82%E0%B8%B1%E0%B8%I9%E0%B8%I7%E0%BE%B2%E0%B8%87%E0%B8%S
19E0%B8%B2%E0%B8IA3%E0%B8%E4%E0%BI%EIWNEN%B8%B2%20%E0%BE%IE.%E0%B8%A8.2542&-
catid=53:2012-02-03-12-10-21&Itemid=83

*® Paramee Law. Trade Competition Act B.E. 2560 (Article 69). Retrieved January 1, 2018 from http://www.para-
meelaw.com/images/column_1503546385/2560.PDF

* WIPO. Germany Act Against Unfair Competition (Section 4(9)). Retrieved January 1, 2018 from http://www.wipo.int/
wipolex/en/text.jsp?file_id=229700

“ WIPO. Germany Act Against Unfair Competition (Section 9). Retrieved January 1, 2018 from http://www.wipo.int/
wipolex/en/text.jsp?file_id=229700#LinkTarget_388

** EU-Lex. Consolidated Version of The Treaty on The Functioning of The European Union (Articles 101-109).
Retrieved January 1, 2018 from http://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e-
6da6.0023.02/DOC_2&format=PDF
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Analysis: How to Deal with Transnational Corruption by Tort Law and
Anti-Unfair Competition Law
Tort Laws and Conflict of Law Rules

To deal with bribery by tort litigation is based on future economic advantage
approach and the filing litigation must fall into the type of civil litigation. As every state
has its own sovereignty and judicial power to decide tort case based on its own

domestic law, the rules of conflict of laws must be inevitably involved.

In case of international contractual tort, the Convention on Choice of Court
Agreements (The Hague Convention of 2005) are applied. As damage from corruption
does not always originate from a contract or agreement, the Hague Convention may
not be applicable (article 2(2)(k)).”” For this reason the general conflict of law rules

should be applied.

According to transnational character of corruption, if an injured company in
international procurement from one country would like to bring tort litigation against

corrupting bribe payers in other country, conflict of laws issue inevitably occurs.

In transnational tort case, the involving law doctrine is the lex fori and lex loci
delicti. The forum courts also have authority to apply their laws to determine whether
remedy should be granted to the injured party. This means public policy of a forum

state can be used in consideration.*

Under the lex fori, the applicable law is the law of forum where the litigation is
filed. Under the lex loci delicti, courts apply the laws of the place where tort is
occurred. In practice, these rigid rules do not always serve justice. Thus, the effort to
establish new rule or test to determine the governing law has been done, namely “the

most significant interest” test.*

* Hague Conference on Private International Law. Convention of 30 June 2005 on Choice of Court Agreements.

Retrieved January 1, 2018 from https://www.hcch.net/en/instruments/conventions/full-text/?cid=98

' Zhengxin Huo. (2015). Private International Law. Princeton, Beijing: Dui Wai Jing Chai Mao Yi Da Xue Publishing
House (p. 285)

“ Thomas Whipp (1996). Conflict of Laws: The “Significant Interest” Test in Torts. Marquette Law Review, 49(3),
634. Retrieved January 1, 2018 from http://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=2586&con-
text=mulr
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In 1963, the New York Court of Appeals in Babcock v. Jackson applied New York
law to the accident occurred in Ontario between Babcock, the plaintiff, who was
traveling from New York to Ontario and the defendant, not because of lex fori, but the

court considered relationship between the parties.”

“Where the issue involves standards of conduct, it is more than likely that it is
the law of the place of the tort which will be controlling but the disposition of other
issues must turn, as does the issue of the standard of conduct itself, on the law of
the jurisdiction which has the strongest interest in the resolution of the particular issue

presented.”*

One year later, in the case relating with aircraft accident by the airline’s employee
in Colorado causing fatal consequence to Mr. Hambrecht, Pennsylvania domicile,
the Supreme Court of Pennsylvania abandoned the so-called lex loci delicti and applied

Pennsylvania law instead of Colorado law, based on the interest relevance.

“Ordinarily, the place of the injury may have an interest in the compensation
of those who render medical aid and other assistance to the injured party. However,
where death is immediate, as on the present facts, that state has no such interest.
The absence of Colorado’s interest on the specific point is amply illustrated by the

statute which limits recovery to damages incurred prior to death.”*'

Again, in the following year, the Supreme Court of Wisconsin in Ruth E. WILCOX
v. Grant W. WILCOX et al. ruled that “... in order to determine the ‘most significant
relationship’ consideration should be given to the policies and interests of the forum
state, the tort state, and of other states that may have an interest by virtue of the
domicile of the parties or other relevant factors. It is obvious that one state may have
a legitimate concern with one facet or issue of the case, but not with another, and
hence we conclude that it is not necessary in each case to apply only the law of

a single state to all phases of the lawsuit.”*

* Wikipedia. (November 2, 2017). Babcock v. Jackson. Retrieved January 1, 2018 from https://en.wikipedia.org/wiki/
Babcock v. Jackson

* Babcock v. Jackson. 191 N.E.2d 285, 240 N.Y.S.2d 752, 12 N.Y.2d 484 (N.Y. 1963)

" Griffith v. United Air Lines, Inc. 203 A.2d 807, 416 Pa. 24 (PA. 1964)

*® Wilcox v. Wilcox. 133 N.W.2d 415, 26 Wis.2d 631 (Wis. 1965)
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Under this new doctrine, courts consider the domiciles of parties and the location
of the tort to determine the most significant interest. In addition, any agreement which
is concluded by parties containing forum selection clause can also be a factor to
consider. The question of what is the proper law in each case has to be decided on

case by case basis.”

Currently many commmon law countries have adopted a proper law test. As well
as in civil law countries, the rigid rules, namely lex fori and lex loci delicti, also have
been replaced with the doctrine of most significant relationship or limited party

autonomy.”

In addition to the most significant interest doctrine, governmental interest
approach is also adopted. Courts, under this doctrine, compare the law of all relevant
states and apply the law of the state that its interest would be impaired the most if

the court did not apply its law.™

In practice, with sovereignty power, each state definitely has power to adopt any
doctrine or approach as it wishes to do. No central international law regulating conflict

of tort laws exists nowadays.

Therefore, the use of prospective economic advantage approach in tort case and
particularly in corruption cases depends on each country’s practice. Furthermore,
whether one country should adopt such approach as a foreign law or by its own law
to apply to bribery and corruption cases is still unclear. Overall, there are four ways
to apply the prospective economic advantage approach. First, courts in one state may
adopt the law of the United States or law of other countries which have the similar
test with such approach. Second, courts may apply the prospective economic
advantage approach along with the extent of country’s domestic law. Third, for civil
law countries, they can enact or amend new tort law to include such test. Fourth, for
common law countries, their courts may make new law complying with such test to

deal with this issue.

49

USLEGAL. Laws Applicable To Torts. Retrieved January 1, 2018 from https://conflictoflaws.uslegal.com/laws-ap-
plicable-to-torts/

%% Zhengxin Huo. (2015). Private International Law. Princeton, Beijing: Dui Wai Jing Chai Mao Yi Da Xue Publishing
House (p. 286)

°' USLEGAL. Laws Applicable To Torts. Retrieved January 1, 2018 from https://conflictoflaws.uslegal.com/laws-ap-
plicable-to-torts/
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Anti-Unfair Competition Laws and Enforcement

The anti-unfair competition law can be referred as anti-monopoly law or anti-trust
law as well. At present, there is no anti-unfair competition law at international level.
The existing laws are domestic laws and regional law of the European Union. Unlike
tort law, anti-unfair competition laws are public laws in some extent. Thus, it cannot
be used to enforce any act occurred out of its territory. This could be a problem if
bribe is paid in the countries that have no anti-unfair competition law. If the bribe is
paid in the countries that have anti-unfair competition law, the problem will be
whether the law can be enforced in such case. Therefore, according to this research,
except the case in California and the law in China, there is still no clear-cut on enforcing

this law with bribery in other countries.

Problems and Solutions
Problems

After reading relevant laws and analyzing the possibility of using tort litigation
and unfair practice litication against transnational corruption, there are numerous

problems and unclear issues as follow;
1. Not every country use economic advantage approach in tort law

It is clear that the courts in California recognize prospective economic approach
and apply it to the case of bribery in competitive bidding, while it is unclear that
German, New Zealand and Thai tort law can be applied in such case. It can be seen
that Chinese tort law does not recognize and protect future economic advantage.
Therefore, in case of bribe paid in international trade, tort litigation cannot be brought

against such bribery in some countries.
2. There is no global standard for conflict of law rules on tort

Regarding to the first problem, it is supposed to look at foreign tort law if we

cannot find such governing law in the forum country.

As mentioned above, Chinese tort law does not protect future economic
advantage. Assuming that a foreign firm tries to bribe a Chinese public official, what

will be the legal consequence? Article 146 of the General Principles of Civil Law of
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People’s Republic of China relies on the lex loci delicti which provides that “With
regard to compensation for damages resulting from a tortious act, the lex loci delicti
shall be applied. If both parties are nationals of the same country or domicile, the

law of their own country or of their place of domicile may also be applied.”

Under this provision, problem will not arise if California law can be applied.
If not, the consequence would probably turn to the opposite way. If the parties are
from different countries, Chinese law might be applied which means nothing can

be sued for.

3. Anti-unfair competition law in some countries probably may not be able to

deal with bribery in competitive bidding.

From the previous topic, only China who obviously includes bribery in unfair
competition acts so that the conductor is responsible for compensation. The California
law, bribery was recognized by the court as unfair competition act, but the law itself
does not clearly state and does not provide any remedy for it. In addition, the anti-
unfair competition laws in Thailand and Germany were written with broad language
and there is no case brought to the courts grounded on those laws. Thus, there is no
precedent demonstrating that bribery in competitive bidding is an unfair business
practice.

4. Lack of “corruption” definition in the UNCAC

Definitions are essential for drafting a law. Unfortunately, the UNCAC does not
contain the definition of “corruption” which is the key issuethat the convention aims
to deal with. This makes the term “corruption” become interpretable among the State
Parties and lead to ununified practice in combating corruption. Furthermore, this would
open the gap for heads of the State Parties and the states’ agencies to interpret the

term “corruption” to exclude some improper acts performed by their public officials.

Solutions to the Problems

In order to solve the problems mentioned above, the author believes that these

following solutions will work properly.

1. Creating new convention on transnational tort litigation
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According to the author’s study and research, the author found that tort law in
private international law area and conflict of laws area are not as developed as contract
law, while a society and technology have become more complex and infringement of
rights is increasing. As the Hague Convention of 2005 on Choice of Court cannot be
applied to tort disputes, the author has the opinion of establishing new convention

on international tort litiation separated from the Hague convention.

This new convention should cover all issues of transnational tort, such as product
liability, bribery, economic loss, assault, battery, false imprisonment, intentional
infliction of emotional distress, infringment of privacy right, and fraud. As technology
and innovation have been developed, it is easy to transnationally conduct an act of
tort, not only corruption, for example, a person from one country posted on social
media to insult another person in a different country, or a product bought from one
country caused damages to a person in another country. Particularly, in order to
protect economic advantage, any interference in other people’s economic advantage

should be considered as an act of tort, and should be unlawful under tort law.

For the purpose of dealing with tort disputes, this new convention should provide
an example of tort in every category and allow all state parties to recognize and ratify
those acts to be illegal under their domestic tort laws. In addition, the new convention
should provide a guideline for tort procedure and approaches such as the future

economic advantage test from Korea Supply Co. v. Lockheed Martin Corp.

Furthermore, to prevent forum shopping, the new convention should specify
which jurisdiction that an injured person can file a lawsuit. The court’s jurisdiction in
tort litigation should be (1) the court of territory that an injured person has domicile,
(2) a place where injury occurred, (3) a place where tort act conducted, and (4) a place
where tortfeasor has domicile. The judgment of the Supreme Court is considered as

final and may not be re-trial by other domestic courts and other courts with jurisdiction.

If the state parties sign and ratify this new convention, they will adopt the
same tort law and procedure. Thus, choice of law problem will be solved. The new
convention only needs to provide the provisions about recognition and enforcement
of party courts’ judgment to make sure that the judgment can be enforced against the

tortfeasor at the place he has domicile.
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This will build up the unity of enforcement in international community and
reduce bribery because it will change business behavior to not paying bribe. Especially,
in any society or country which has dictatorship regcime and patronage system and its
population cannot check if the government or policymakers act correctly, this new
mechanism will allow international community to interfere in one domestic government
to examine the corruption and reveal it on the purpose of protecting self-economic

interest.
2. Making new convention on international anti-unfair competition

Bribery is a critical problem that constitutes unfair competition and destroys free
market economy. Meanwhile, there is no international anti-unfair competition law to
deal with transnational unfair-business practice. The efforts that have been taken are
co-operation at international level.”” Mostly, anti-trust law in each country does not
mainly focus on bribery. Instead, they focus on dealing with price-fixing, cartel, and

merger.

As business becomes increasingly global, it is the time to have international law
or convention to deal with monopoly or unfair competition. While each country has
different anti-unfair competition policy, the new convention should codify and
categorize the acts of unfair business practice including bribery, and allow the state
parties to criminalize those acts in their domestic laws. As a result, bribery will be
illegal in both anti-unfair competition law and anti-corruption law which will

effectively prevent bribery.
3. Giving a clear definition of ‘Corruption’ for the purpose of criminalization

As mentioned earlier, the UNCAC convention, the main international anti-
corruption law, does not explain about the definition of corruption while it urges the
State Parties to criminalize corruption. Thus, it appears that the convention likely
urges international community to prevent undefined corruption and criminalize the
acts that are not sure whether or not they are corruption. To solve this paradox, the

author believes that the convention should be amended and defined clearly what

* A Douglas Melamed. (October 22, 1998). Antitrust Enforcement In A Global Economy. Retrieved January 1, 2018
from https://www.justice.gov/atr/speech/antitrust-enforcement-global-economy
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corruption is, so that will make both international communities and the State Parties
cooperate to fight against corruption. Furthermore, this would prevent all State Parties
and states’ agencies from mistakenly interpret the term “corruption” in the way that

exclude some improper acts performed by their public officials.
4. Current domestic measures in Thailand and other countries

Due to lack of proper international legal instrument which iscapable of dealing
with bribery in transnational procurements, each state may, based on its sovereign
power, enforce its laws, draft a guideline for its laws, or draft or amend its new laws,
in both tort laws and anti-unfair competition laws in order to expand its court

jurisdiction in civil litigation to be able to cope with the discussed problems.

In Thailand, new anti-unfair competition law has recently been enacted in 2017.
This new anti-unfair competition law covers bribery in competition but Thai tort law

still does not recognize the right of prospective economic advantage.

Under Thailand’s Trade Competition Act B.E. 2560 article 57 it prohibits “any act
which unfairly preclude other business operators’ business operation”. This unclear
definition raises a question of whether such act also includes bribery. To be precise,
the question here should be “whether bribery conducted by one competitor unfairly

precludes other competitors’ business operation and damages such business.”

Although the B.E. 2560 Act does not provide the definition of ‘unfair competition’
or ‘unfair practice’, the meaning could be interpreted from an international document.
For example, the ‘Paris Convention for the Protection of Industrial Property of 1883’
which states that “/AJny act of competition contrary to honest practices in industrial or
commercial matters constitutes an act of unfair competition.”* Hence, any dishonest

practice should be deemed as ‘unfair competition’, according to this document.

Another good example is the Netherland’s Unfair Trading Practices which defines
the term ‘unfair trade practices’ as “all acts designed to boost a firm or company’s
sales or to increase its profits and according to generally accepted views in society

are considered unacceptable.”™

** WIPO. Paris Convention for the Protection of Industrial Property. Retrieved January 1, 2018 from http://www.
wipo.int/treaties/en/text.jsp?file_id=288514

** Monique P.H.J. Nillessen and Carl M. R. van der Zandt Trenite Van Doorne. (1996). Unfair Trading Practices (The
Netherlands), edited by Dennis Campbell and Susan Cotter: Kluwer Law International (p. 251)
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The author believes that nobody would agree that bribery is acceptable in a
business practice. It is also a dishonest act since the briber generally does not want
other competitors to know about his illegal misconduct which violates the spirit of
procurement which is “to award timely and cost-effective contracts to qualified
contractors, suppliers and service providers for the provision of g¢oods, works and
services to support national and local government, and public services operations, in
accordance with principles and procedures established in the public procurement

rules.”” Thus, we could say that bribery is definitely an unfair practice.

Article 57 of the Act of B.E. 2560 seems to require the consequence of conduct
which is damage of other competitors’ business. This makes other competitors have
a burden of proof whether they were precluded by such bribery. They might have to
prove that whether they would have more opportunity, or even have a chance to
enter into a contract with a government agency if bribe was not given. This is similar
to Chinese law but differs from American law where California Court declared bribery

as an unlawful act without considering the result of bribery.

In conclusion, article 57 of the B.E. 2560 act may apply to the case of bribery
among competitors in public procurement if the competitor can prove that his business
operation was precluded because bribes were offered by another competitor to the

government agency in procurement.

However, Office of the National Anti-Corruption Commission (Thailand) may
co-operate with Office of the Trade Competition Commission with the purpose of
developing a guideline for the new act of B.E. 2560 to include bribery as an act of
unfair preclusion under article 57. This will clarify the law and can be used to solve
such problem. The author agrees with the Thai and Chinese law that a party who seeks
for compensation must be injured. Otherwise, there is no reasonable ground for him
to get compensated. In terms of criminal law, bribery is illegal under Thai Criminal
Code, article 144, which imposes criminal punishment for a briber. Hence, the author
believes that the Trade Competition Act B.E. 2560 does not have to bring up criminal

issue in this case.

% Jorge Lynch. Paris Convention for the Protection of Industrial Property. Retrieved January 1, 2018 from https://
procurementclassroom.com/goal-of-public-procurement/

** Siam Legal. “Offense Against Officials (Sections 141-146)” Siam Legal (Article 144). Retrieved January 1, 2018 from
http://library.siam-legal.com/thai-law/criminal-code-offense-against-officials-sections-141-146/
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As discussed earlier, the Civil and Commercial Code of Thailand and Thai Courts
have not recognized the right of prospective economic advantage in tort law since this
right is originally recognized in the common law country such as the United States of
America, while Thailand is civil law country. Article 240, Thai Civil and Commercial
Code, nevertheless, was written by using broad language, “any right of another person”,’”’
as declared in the German law mentioned earlier.”® Since this term in the German law
can be interpreted to cover the right in economic loss,” the author believes that it
should be interpreted similarly. Therefore, the author personally believes that if a
competitor in a public procurement lost his chance of making a contract with a
government agency because of bribe paid by another competitor, the losing
competitor should be regarded as an injured person whose economic right has been

interfered, and as such, economic loss has been constituted.

However, the author considers that it would be more appropriate to amend the
Civil and Commercial Code to have examples of the term “any right of another
person.” Tort laws of civilized nations in both civil law countries and common law
countries should be studied and collected to indicate what right should be recognized.
Then, we will be able to reform the Civil and Commercial Code of Thailand to satisfy
and recover injured persons from various and complex situations which are resulted

from the development of society and economy.

Conclusion

In conclusion, there are 2 possible ways that individuals can step in and help
reducing bribery in public procurement. However, it is still far from the prospective
point that we hope individuals can take more part in fighting against bribery in
procurement. Tort law and anti-unfair competition can be used as tools for individuals
to combat corruption. Unfortunately, we still have legal obstructions and insufficient

laws to reach that goal. The author hopes that this paper will influences international

°" Siam Legal. “Torts” Siam Legal (Article 420). Retrieved January 1, 2018 from http://library.siam-legal.com/thai-law/
civil-and-commercial-code-torts-section-420-437/

*® Bundesministerium der Justiz und fur Verbraucherschutz. German Civil Code (Article 823). Retrieved January 1,
2018 from http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3489

** Gerald Spindler and Oliver Rieckers. (2011). Tort Law in Germany. Victoria: Oxford University Press Australia.
(p. 123-134)



2158157391015 U.U.9.

community and relevant national organizations to take action to create the proper tort
law such as California law and include bribery in unfair business practice as in the
Chinese law, in order to prevent bribery internationally and maintain free economic

principal and business governance in global society.
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Abstract

This article discusses the government procurement system in Thailand after the
cancellation of the regulation of the Office of the Prime Minister on procurement B.E.
2535. The new Government Procurement and Supplies Management Act B.E. 2560 was

later published and entered into force. It is commonly known that corruption is a major
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problem in Thailand which has an impact on the country’s development. The problem
has been deeply rooted in the country and can be found in every area as it has been
associated with Thai society for so long. It is therefore possible to state that corruption
is a part of Thai culture and some Thai people believe that corruption is acceptable.
These people view that officials who have power tend to corrupt, and it is acceptable
if those who are corrupt yield good results. Accordingly, some people agree to pay
for conveniences and privilege, or they pay to avoid nuisance. Such behaviors and

mindset lead Thai society to virtually become a corrupt society.

Keyword: government procurement
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Adefunstadedadnmuemunnasil Feisnsfivaneanieliussnanfaudndu
LagHIALANTIUAINIRTT 19 : 1

UszimanAaundnudazUsemadaudanisidsundaingming ngssdeu
YUsEmANLLALITUATINANGY GPA LLazﬂ’]iU%Wﬁﬂ’lum’luﬂa‘MMWEJLL@%ﬂQiBLﬁEJULGUIU’J"]ﬁIu

v YV

ADAMLNITTUNITINTDIAIIHINUINGT 24 ¢ 5 (b)

v va a v o

undaiansmussesnuldsslaidunisfivusyansainnisdedultves

g

[
v A

Gﬁgumaumsﬂszuuamalé’ﬂ’gmmaq GPA Wunsasauivlaindyaindedndradelena
Tfugdamaudriouinmsnmeusnussmanianuausalumsutsiufuegiaviniiontu
Aegdinmnelulseine

(6) wansmauwNy (Reciprocity) nuneds wWieussinanifaudnnill
UselerifudnuseimanAaundnuils Ussmanfaundnilésulslovtasiaueusylovily
Shuaiindrondstunselndifeaiudunisnouwnu aantundn MAN fazdanussause
Tnvilvsslowindnisuansuiy fnaluisssmanfandnau o de

nansiamauknunelaauanas GPA lalamuualidauluanunnas e
Amuabilue1fununvesaunnas GPA 91 UsemaAnifaunBndeanisvenenasUsuus
ANUANGY GPA UufiugiuteInIsmeuwnuisansihe widlefiansananunnamouiugy
wili vdnsmouLuaeaunInogluvats 1 1ATIvIRTIANASE’

Haqtu esdnmsmadnlanldfinsuusudlunnunnasitdenisdnte Taessues
aadn15M3elan (GPA) wisliusywesing q anunsafivedidunid wavanusafiayldeng
anasatiun 4l¢ Ae mnumnasindienisdndelasdguasesdnisnsdilan atuuiuuss
(Revised Government Procurement Agreement) fualdsfuidloTud 6 wwneu 2557%

° Saqfeniy, uth 62

" http://www.wto.org/english/news_e/news14 _e/gpro_07aprid_e.hlm
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Hagiiu mumnashinemsindelasisuesesinimsilan atuufuusdiandn
311U 19 Uszna laud annanglsy” o1suille wauin doans leduaud dasiea
FUu 1w Bnwualayd 01307 weshg Awlus ainwesuaud Iulmy anigelndnn
woulad weuwmwlng Taduaud wazeasu laguszwelnedaldlaidunifluanunnas
adusanan Tnefuszmalua@euiiduandnanunnas GPA Sy 1 Useine leund Fanlus
wazrilugdunanisal $1uam 3 Usewe liwd Bulailde wade wasdeeny

lofudl 20 wweu 2558 Az SguusBTNAureuNsasinsi L dugdanmsal
Tuanenssunsauanasdens3ndedninslngss (Government Procurement Agreement
Committee: GPA Committee) a18liesnn1snisAalan (World Trade Organization)
yesUszimalnefinszvsansndaae

Tuvdunvesdeeulan fesdnsdassiidetuunfionisdedunimainnessudu
e Wy asensiitenulusslauund (Transparency International) wefilddnuseat
TI Hu WHuesdnsdaseiidedtudiededunisnesiudu Budidumsndaudl wa. 2536
fidinauaviynisegiingauesdu Tuvssmaeesuil Wussdnsniauszmausziulan
LagiiaTernendn 180 Usena dailnnsiaiidrdny Ae Fesnsvinlinismadnmesudunualy
ndanslan tafmndsiinmdnualnesSutu (Corruption Perceptions Index: CPI) 1t
fie flavAzLUugs vileds msilnmdnualnsnesiuduiian fiavazuuusl wned
nsilnménwaimsaesiududigs aannisdrsaanuiy

WUl wa. 2558" Fuiit innmdnuninesiuduvesusamalne Téasuuy 38
AZLULINAZILLLAY 100 AzIUY BgSUFUR 76 910 168 Usemerhilan wasidudusiui 3 Tu
nauUsEmAe gy

v
aa o % ¢

T w.a. 2559 svdainananwalnessuduvealsenalneg laagiuu 35 AzlUU
MnAzILULL 100 AzlUY BgdufUT 101 910 176 Usemavilan

Janan w.a. 2560 duddinnndnuainesfuduvasuszmelng Idazuuy
37 AZLUUAINAZLUULAYL 100 AZLUY ag}é’ué’w’uﬁ 96 910 180 Uszwevilan

sfiuldeziuusuinmdnuaines3UduvesUsemalnetusinann Tneazuuy

'
o a

Lifisrsswosinain wandliviuinginsdinisnszyhidunismasnressutululsemereutieg

" au@nannmglsy Usenaume sednse waBey Jauwnde lasode lausa asnsasedn wuansn waleille fuwaud

H¥ume wosuil ndy §in3 losuaus Bnd dnde Aade dnwandin weam wisesuaud Tuuaud Tsmna Tsunide
alanie aladide dlu @dny LavansIvoIundns

2 gedngiiemnulusdlalutsemelneg, fuiltinnmdnvainessusu [Onlinel, available URL: http://www.transparency-
thailand.org/thai/index.php?option=com_content&task=view&id=1728&Itemid=1, 2553 (n3nf1AL 19).

P http://www.transparency.or.th
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nTpIR19veIUsEIAlnelaApuT9dEAIN

v

)

Fatiu dmuusenalng Wumsaumsudavielufias@nwanunnasitdienisinde
Tne¥gvetasdnisnisiilan wusuldfunguinediisafunisindednirsniaszues
Uszinelng L‘Wiwzwazawﬁ’m@’ﬁmﬁm%%’m%’wLLazmiU%miﬂ’a@mﬂ%’g W.A. 2560
Jungransuiunvesnisdndedndnniasgdmsulsamalne uaziianuddnsenis
fimuszmaduagiann wmnnisdadedndnaniadsiannulusdla dsmannisnse
fidunisnainnesiudu AezsinlmiAnusslovigeandenisldanefusuyssanaveaningg
p819ufa3s winnnsdndedndneniasgininseiiiidunisnseiainaedSudy
Tneilyanalinisdatedndnenmasgduniodiolumanssyhnmyainfansafiagnsesinld
Wy lAsIn1sasmuan1nivg (Mega Project) vinlasan1saana1iiinnisyasnnessudu
sgiazldsuusslovdanlasanssenanliduarfutuiildsely Wunsgadetusulszaa
vossslasandselon Tnedusuuszanamesniasyl Athanannidvesusssvu msfiasihiy
Tudruiunllunmsiauussmaniniuaumngegauiiass
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WINY T03UamNBINA. (2549). AIIWANAIIIAIENTITIATEIAINIAETTYET WTO. Ineniinus
UransuUndin W Ine1dusssuaans

aufesh sanee g, (2547). Tnssmssniegnsmans uazuuamalunismFeunaumion
YoumAgnaImnT s vesidesnnmsiese WTO seulmiingslag ngammwamuas:
anthAduloRmuUszmelne,

Fugwd arandng. (2549). aesutu ss3EnAvia uwazadussanludnlne.

dodi8nuseiingd

pernsiiieanulusslalulsemalne, fuddnnmdnuainessudu [Onlinel, available
URL:http://www.transparency-thailand.org/thai/index.php?option=com_con-
tent&task=view&id=172&Itemid=1, 2553 (nTn51AU 19).

http://witayakornclub.wordpress.com/2008/04/27/

http://www.tdri.or.th/reports/published/a127.pdf

http://www.wto.org/english/news_e/news14 e/gpro 07aprld e.hlm
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Empowered Participatory Governance and Roles of Quasi-judicial
Bodies: Case Studies of Comparative Constitutions between Colombia,

Turkey and Moldova

75.552 wisavazlua’
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Uszms Usennsusn wihsaufsmainiswagnalnnisiidiusummenisideadauduiudiu
ogls wagdszmisiaes masimunanunsislesagerfonalnnisiidiusammenisides
yosnguuszmaszvsulnglvaifidnvaredslsifeaivayussuouussrsulag nglinseu
nsnwEesnslieunanisdanisunasosiuuiidmnian Useneuiumsleisnmsidouuy
d15raenansuarSgsssuyUSsuiigulsevnaladuide 950 waziealan wan1sAnwInuin
vihsnuiinansiiauddglunisdaasunisiidiusaumeamsdeuazaiianalnlunis
nyaeuLavarnaliluasyddydmsunisimuiaadunisdesuasuszysulne laelu
Usealadufonazuoalamldagioulifiudaunumvsnnhsnuimainsidanuduius
funisiidusiunenisidleduanidunisidewazanuivinveusedinulareutiataiay
wgmhenuimamslulssmeisaedldtmuareunmansaaeusiunanay usesans
mMsfdusammenaiflediluizsssuyy wndeanUsemansAnsguianansdsdifiuny
ogludruvesmiisauiinainis uaslianidunisiflosunsanduiionaldSuansfiamy
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Abstract

This research paper studies quasi-judicial bodies as political institutions to
explain two research questions: how are quasi-judicial bodies related to political
participation and how do political participation mechanisms of the new democracies
matter to promote democratization. The research adopts an approach of Empowered
Participatory Governance (EPG) to understand the questions. Documentary research
and comparative constitutional method in Colombia, Turkey, and Moldova were
conducted to illustrate case studies. The study demonstrates that quasi-judicial
bodies are essential for political participation in order to support check and balance
mechanism which is a foundation of institutionalization and democratization. In case
of Colombia and Moldova, their quasi-judicial bodies have inclusive mechanisms to
increase political participation and accountability because both constitutions assured
civil rights for participations and overseeing political power. In terms of Turkey, the
government, however, still has power to manipulate quasi-judicial bodies and some
entities have privileges to avert investigations. These institutional conditions make
Turkish quasi-judicial bodies become political tools for eliminating the oppositions

and lead to corruption.

Keywords: Empowered Participatory Governance (EPG), Checks and Balances,

Democratization, Comparative Constitutions

1. UNUN

unaiITeatull Anwiiseseimsimunaatunisidesnunsiansiunanisides
lunalnsgneldvannismusgsssuyaidieuiiou e simuilsessulnevesseine
nauUsznsuleelmiognaladude 03 wazuealann lneddionaideassusznis Useniswan
nsawIanItunsiieseg i uimainsuanalnnsiidiusiunanisilesdiaiy
duiusiuegnls wagdsenisiiaes niswawandunisledagendunalnnisiidiusay

IS ! a 1 . IS | a o

nansilosanauUsemalszsUlnglng (new democracies) fidnwaugagnals uaslinisinue
Lilusgsssuyaludnvaredrdlsmeativayussuauuseusdlng

NuIFratulideaniewdnlun1snauA101ufInga1II“ nuI8IuANaInIs”
(quasi-judicial bodies) lugugniieuvesgniswNsgessuuywardulunsyiming
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finsan fadu uazilddsiidnvaradoihonains udlildmagisss lnsennasfumenuy
Tudheusmns vdewduesdnsriifudase (independence regulators) Ald Famisnuiisaia
flgfvauaalunisiadu (urisdiction) lnwgAudiungmesiisnuiiu Wy i ugua
AUt MNaUnATeN (tribunals) ANENITUNTAVITULLEYY YUILIUATIAADUNITITA
mhsnumMUaLNEAent mhsnuiiguatiesssuesingunis nhsnuivhwihiduases
fuslaa “a% (Comtois, 2013: 19) fatfu miheswfamamsiaduanidunenisdesddy
Ahmihinseseulazaana (checks and balances) uagiimuuszudulng (democrati-
zation) TngendnalnmsiidusimamadlesiiunngluigsssuyaressemaUsyasulag
Tmloehdladuie nsf uazuealnn yuddeiFedguAniithnmsidnudumamadesazds
Tunsimuwandunislesuazyszysulay

Tngluumanuifagvesniamemisnuismannufivsnglusgsssuniisnune
\Huesfnsanuaziivavegemasgsssuyey Tugusmhsnufimiidadiudioltadoanuroy
sesgsssayn Mdnalnuenmileluannszuiunsvesmagisssuund uazesdnsindudase
Mndszmaladinde 937 wavaealan eFouiisulassaiauasmihinsinuvesmhony
Amains uaviinswinstemsnalnlumsadianisiidiusanmeniaiiosesssuvli
annsadnusulisnnasasiannantuimanisdnanliamsovihanlundentunis

as1auszasulagle

‘U‘mmm%ﬁaaﬁ’uﬁﬂizﬂaulﬂﬁ”aaamdwﬁﬁﬁy dIULINAZNANDINTOUAIIUAA
s7u80n (conceptual framework) Tudaswasnislisunslunisdanisunaseawuuiiaiusas
(Empowered Participatory Governance, EPG) L‘f’JuLLmvmm'ﬁﬂw’mmm’mﬁmmmi
Wisuiflsuanuuszma lnediuiiaesananiaisiselunsfinuuuuigsssuyaiUssuiiiou
Uszmaladude n3A wazuealann uagdruiamazidunansdnuiieafunisiidausy
manaflestuunumvesmhsnuimainislusurean1snTIaaeuimatas AT
Usz%w%ﬂlmﬁﬂiwﬂg’[,u%’gﬁssmgﬁy

2. NUNIUITTUNTIULALNTOUAIUAAITIVYDA

i (%
a =

mui%’muuﬁﬂmwmmawmmmﬁ!mmmslugmsamﬁ’umiLﬁmﬁ%mmsm
ynulaag1elusE@NTAn HINANMNENRUGTEING “AsimLIdatuN1sies” way “naln
nMsfidusamenniies” lundyafinisidiusiumaniaiionduduniseanisiamn
anun1siiies (nstitutionalization) ielantumsiloaduudaasfiadosnwlunisnouauss
AR BINTSYRIUSTT U T dusmnnBatuludnasseit 21 Tneussifutiesay
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Juhladdyresnidedull NevAnwmswaunaardunsdesindmensiidausiumesiiies
lunseenuuusgssTyatavan1tuaNIsilies

antunisleslumuddetuilalyiie9fin1smen1sdeavinty whinineausIuas

seideunginaueienes) Tugadnusssy gileans wasUsyiReans Nnvueanvazianzves
USIIAIN ANWD 83AN15TTUN1aNT warn1sufiRnsmeday aandudaduguuuud
gaudutaurein1sWouleesening “IAseasne” (structure) uag “n1snseyin” (action)
« U, = [ v & « & Yoo, A [ v Ao w v v 6 aAa a

an1du” Fsaunsadulavia “daudsiu” Aeluaaduniduanuduiusuaziidnsna
' v a [ “« ¥ = ay o ¢ | LY ' = N
san1ssinaule wazilu “fudsenu” Aoufduiusseninsiianssing q visensiasuilad
malseifmans Ndewalvinisdnisesanduiansiisuudasiuguuuuln vseanandnn
Tanaardutionluineslans “Institutions shape politics” wag “Politics shape institution”
(Thelen and Steinmo, 1992: 15)

Frewmni andunmesmadiodatamiunsiiufduiusfuiuansmeuoniate vie
namlidnnuinniueduansitdldidevielssmsuansadunilduiumanisies
HaunalnaAnIvesaaIun1anisiiies lunisdnisesanitunasiauianitunisiiiosde
nsAnwan1tunisiliesdslilaneniiesin “aveanngniniednels” waa19denesi
“a¢lviinalnnsiidiusiuedials” lunmswaunaandunsiedrmduuduasiliaiosnin

dosnfinnsannseumuAnsiusenlueidded mafinsuiouiisuissssuygdos
nsfidwsaumenmadiesluantunisidessdiwisnuiamains iuunanEeanisli
21UNINIFINNITUNATBILUUNAIUIM (Empowered Participatory Governance, EPG) #u1ei
n1saegukuunsinnisunaseswuuiidlusiuvesussinvulunsimuiseusdlageie
MAUHUR (democratic practice) luflufivesnssimunuleuisuasnsdndulansgiun
sina 9 Sududeserfenisildsauluseiuiandusazding (Fund and Wright, 2003: 15)
ARSI 1

A15197 1 NFAUAUANSIVYBALIDINTT MIDIUIINITAANITUNATBILUUNEIUIIY

wanwag EPG WNivas EPG
nshiauaulaiu 1. nalnns@eansmienisidles
AAUGHUR 2. NFUIUMIHNTIANNISLLIDS
(practical 3. nalnlgg1uannisdes Wy lHenas l@uensnneu
orientation) EuaUsyuR [Wudu

4. nalnnsresoanenisiiies
5. nalnnstutrdeunianisidies (political mobilization)
6. nalnnsnseatesugviesdu
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nsildusinanansguu
(bottom-up participation)

1. nalnvas®ianawiad (civic life) wu anSiasnin Wusu
2. nalnnsTuLARaUBIANISNNAUSEINEIAY
3. nalnuszauanu (engagement) seningdguazninuszmdsny

nszvaunskildgmene
AseAUTIEaNLDES
(deliberative solution

generation)

1. nalnnsanifesmnensdles wu Ussrfiansal uay town hall
meeting Hudu

2. nalrluns@aiuiianssas (public sphere)

3. nalnnSuNU (representation) ApanssAnsiiins lunsdnnng
Haymeine 9 vennilenmisidenis

4. nalnAInnLEENTINAUNIITNIUYBINIATITANT (bureaucratic
administration)

5. nalnlinsiseuivnenisdies (civic education) Hiunisanifies

(argumentation)

un: ajua1n Fund and Wright, 2003

nndinaranludiedu Jsasueeninlfidunseunisiinsginiugen (conceptual
framework) Tuksunmd 1 nsevluFosvesnsliauaulafuniaufid (practical
orientation) ¥84N50U “N153ANITUNATOILUUTEIUTIN” kagn1sldIusIunIenIsiiles
Puldtn (manifest political participation) Fsanansauild@nuwianuduiussening
nsdnassasiinueiludsaurunalidesantusasmsfananiumeniailessenis
navausItaRnIsIwarsiidusmvnIsliosesssesuld wavilugiudidedmsu

Uszmalszusulesludlunisiianndunisitleaiadnnistudeisansasnuiannusesnvu

LHUAINT 1 NTAUANUANSTIVYDAVDIIIUIVY (conceptual framework)

mswasunasiiadovesaant Asenaula
(Institutional changes) (Strtegic choice)

ANADINISANTINDLD
VPR aeluveataanyaralunig
AirunRiBangAnssu

(Behavioral Attributes)

nsInEesEnIUy
(Institutional arrangement)

sUuuuNsIanIsUNATEILUY
Teusaulunsdnduls
(Empowered Participatory

Governance)

Tdwusw
(Endogenous Preferences)

Jaanyana <
(Individual)
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v & v A o A o a v g va o ] Yy & a A
Aty MsdnBesaaduieaianalndeaadulviinisiaunluganuduuduasiiadosam
Jeladlaiipenisiinseungnniiidundaningu usmnazAesdnseunAiniienalndmsunis
a ] Yo o Ao v o o ANa = % ] v a Y
Tahuswliiuduanandidulaide (stake-holder) Tudspudinnisdlosdnunsiudndulaiu
Fuansvean1Asgeie suhlugnisnsadeunimatarnsimuUssssulagegaidmsay

3. Aaiun193y

3.1 35115798

nafiudayadienisidelonans (documentary research) Tapagfinnsanasis
Syosuunvedlng $TsuyNveIUTEIMANTAANY UnAY wavaidedu o Miedes
wazIsnN1SUIBUTIBU (comparative methods) fan15enLuy “Most Different Systems
Design” (MDSD) dwfunisilisuiiisudszimeafiunnsnaiu iienigasaslunisiaun
Uszdsulnerunsiauaantunisdiesmenalnnisiidiusiunisnisidies wasmslinsdl@nw
138390 (case study as research method) lnglalldifiesmiafiazeSurgudnsdifin
Wi winansAnwazanunsathluesueanuduuslusesunws e (Yin, 2009: 4-17)

WHUAT 2: AavdRulszmalinswauUszunsUlnegegagedunmsdag a.a. 2008-2014

o ,/’_—*//_.\.

Rank

T I T T T T
Ranking 2008 Ranking 2008-2009 Ranking 2009 Ranking 2010 Ranking 2011 Ranking 2012 Ranking 2013 Ranking 2014

-+~ Moldova -# Georgia -+ Colombia -% Turkey -@- Singapore

fiun: Global Democracy Ranking, 2017

dmsummualunisdennsdnuilulssmeladude 93f wazuealan sz
anszmadulsamalszesulagln (the new democracies) Aiflaunvtiilunis
WanUsysulaglugatagiu Taeann1sdna1suves Global Democracy Ranking #inu
wsun i 2 fuansidiusiavdiulssmasinsiaundsendulnegeanidsduivdds a.a.
2008-2014 AaUsvineuealan 3033e laauide 93 wazdealus
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lagn1sANwIUSEUWEU (comparative law) kag3gssuynilseuliieu (comparative

(% [
a

constitutions) TuaAdeduiliivimanegey 3 Usens (Siems, 2014: 2-5) fsil

1) tonrmduazariidila (knowledge and understanding) Tusunuuuagiilon
Y9955 50 YAz ULUY wazn1silSeuisuasyinldiiuainuanie
Founnsg uazqaiau-gades vasusarsUuuulddamuty sailudsufduius
FENINUTUNINFIANNISLiles

2) wisnsldluniaufuseaunieludseine (practical use at domestic level)
lagn1sAnuUuuuiviainvalevessgossuyyraudazUsemna agaigli
foan (rule-makers) a1unsndniseaanTulmAnTueg1aduniensionazinun

LY

Jaruldlaag1esouniunnuy

3) WlonsllunmaufiAsefuseninsUseme (practical use at international
level) russfnssswisUssmalunisavildifnenan (unification) sty
BeauSdnyay1 Tausssy wan1sUeAulY waganuyniuniengmang (legal binding)
devlmAnanudilassninssemasuiu

3.2 YBUWANIUIREY

vouialufaidon nuidsaduilsaulassiiiues “nalanisfidiusiumanades”
(political participation mechanisms) ﬁa&ﬂu “anrunanisdiediiunianis” (formal
institution) Wity iileasuisnistamnanituniadlesiaserdenalnnisiidausauma
QUETILE :ﬁiﬁzjnﬁﬂmﬁm “msiidrusanansisae” (public participation) d1sunisiiingiun
TsfUszmu (empowerment) ¥t antumsniadesiidunanmsaziionsanaindunning
¥e9 “$gossuyy” eglunsdlvesnalnnisiidniumaiiesvennisnuianainislu
JgoTTHYY

wiapadmiunndennalnaatumenisidesfanaiilesanmiisnuimainis
Tugnuznalniiresssgasrunaludiunansuaziduresmsddglunsdniunisliifansd
drusumanindes semnnalaisaninisfauanuduanidunsadesedng
Wuudsangiuvesnisiidiusmnienisdies Aazdieiliiinnisulstusiunaliiuanamig
nsileslunisnsiaaeuuazasnanisldsiue Fadundnnisdrdgdimiunisaing
Uszvnsulag

Yaulye ludea1o5u7e uidelaviiuluysyiaures “msildsunlaadeanntud
\Uun1ens” (formal institutional change) Wity wun1siatsanngnAn flumienis



nslgrunanisdanisunasasiuuiidiuion fvunumvesmiienuimains: Y
nsaifinuigsssuyTsuiisudszmaladude q3n uazuealaan

windu lasidmanelunis@nwindneg isgsssuygduanednualdnuys (written
constitution) vaaUszwmensdidne lngliwiueduiglu@sandunlidiluninis (informal
institution) weignanafalugiuetoyaUTEno Uity

gouirsludena) sidsassufinuanngniniidunisnisludagtusingu Tae
nseudsanturenalnnsfidansumsnmadeddumhenuimainis ngludesiuay
Junsdrmamunatednualdnusvesigsssuyaleaude asi wasuealan Savndauvlu
Sgossuynvestadude (Sgossuynd 1991 ufluiled 2005) nsA (3553uyad 1982 wily
5o 2002) woalan (gosuynl 1994 uAluiled 2006)

4. wan13Anen
4.1 gUuwvuraglassaieanihnvesmiisanunmansiadude
4.1.1 ﬂ?@fjﬁiﬁ/yzy%a”iléﬁﬂ (The Constitutional Court of Colombia)

TufhuresiinnuaresAnaznaINsMasEEsTYe NUNMasgsTTuye 3o Corte
Constitucional de Colombia Usznaulusediuiunarnsidvualy $1u 9 au 910
MsasTmaINsfisinnuBemgysusing q Tnefivssyndanidudassmuaziden fse
ALUULNEINTERE? 97U 8 U (Constitutional Court of Colombia, 2015; Hudson,
2010: 237-238)

] ]
a o w a [ a

Tulgeveeg N AasgsssuugidiuamiindAgieiiunisiving

YR ]

SossuynveslsEmA ATeUARUMINIEIIUNITRAITANARINEINUSTSTIUYY NITUTIS

o« u v
U U

LazN15PRNLNLINUIEETTHLY agn1sTuliasadelauanisul usssssuugyInnisuia

%’gam‘m‘%amﬂﬂ’]iaﬂﬂi%maﬁuaﬁﬂizﬁj’lﬂju (Constitutional Court of Colombia, 2015;
Hudson, 2010: 237-238)

M18E19UIUNUINVBIMASTETTILadlaauTed Ay og1awiu n1sUfiasns

MUz 1uAtuN1swAlY15211901598 WU IUTEUNTUR L1iese18N15ATIAILNLY

Usg51n5URves Alvaro Uribe Velez el A.f. 2010 A1asgssiuugedaauilelianzuuy

I [d = ! I 1 o a o o 1 a a

7 sio 2 Wuwdssdiulnglusunisiussanudlunisunlensznisassiunualses1usud
[ { =< [ o v o [ o v = a a a7 .

aana lagdanananudifgyvessgessuuadudidy Feeinlsesusud Alvaro Uribe

, I~ a a aan vo a Yo o
Vélez Wuadnusesmunsuaniansuanufisnandsesvunaslasunisatuayuainysema
ansgowisn ananafannnIsain1sARAURINA1IVRIANAsEETINYAIN “We cannot change

direction, we cannot have a change of guard” (BBC, 2010; 2010a)
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4.1.2 99AN13775189069 (The Electoral Organization)

14 A o Y o A Y 2 & v oA Y v A o o
geAnsimimiAgInunsidendwessenaladudeninisiadenas dn1s
La¥ATINEBUAKANISIHONAY TIRsTMvuanuauTRvewalnsTuNITIEeNe 131W3U 2 83AN1S
Usznausme

wils ann1sIaoNA ey (The National Electoral Council) %38 Consejo
Nacional Electoral (CNE) {uasinismelesgsssuynvedaaudy a.a. 1991 agluuing
265 fanTnd1uru 9 au fnszmsmsiuis 4 U funainnsidenvesivssyuizanm
fisrunauasvihiilunisdanisuesudmsniadondauaznisvussruiludewosmsissy
yossza Famsreazidon nisusrnmAkarBusunansuuun ndeniuuarnvindszud
pdamIIray finszuiunisnsatuayunssuaunaidenss dnasssulsvanaatiuayy
malumssussdidenis uasiauinisnmsiarudilanisdondaudnssanindes auiums
yeniadles Usemruuardeludesniadends Weadunsiiduhusunssuiunsmadonds
wazuansaufiuludosmssuzesnamizay vonand anindendauvisfdaiiveid
Aeafunmauimsuaesmuama fiRlumhsnuauesiifetestumsianadondauay
nevinUsErR Tasanmmadendusenafisuniuesdnisiidsinageaalunsyimiii
muANLazaTaaeulunMinuwarnsiAssdondwesainsudends nsanisdies
uazuunIenadies ilemuaulsfimsiniunaduluamuiifetumadends saud
nsdunsadliavBussUssrsu sunguiisuasefenfunisdonduaznisuansaudaiiu
TAdulumundnnisidrusiunenisidiowemaiiien lneaseunquludiese nininissused
Fonds sewinsnaidensiuasndanisUszniananisidends (Hudson, 2010: 230-233;
National Electoral Council, 2018)

g0y d1insuawmzllouan Uz IITNISLRSTIA (the National Registrar of Civil
Status) 138 Registraduria Nacional del Estado Civil (RNEC) agilningtinanunse
ez douuiand $1uu 1 au fannnisusisiavesieganisvesUssmaladude
aavimihflumsiunusndoyauaraifndfnvosUszunsiadude weldidudunis
lunsszytoyavaslszynsladudennauuazmununisiandtedoyauseimdmunailos
dagausrasdnanaiends uanisadesiuulouisasisueessang lngdtnay
ameidguanIue TN AvzRInIeUnsuseddanailes (cedula) wAlseuInsves
‘LJiSL“lflmﬁ’eﬂﬁﬁ’m’ﬁﬂmF’wLL‘L!‘L!LLﬁ%VTWIU@HﬁpﬂWﬁﬁJ%ﬁQM@J@Iﬁ (Hudson, 2010: 230-233;
Registraduria Nacional del Estado Civil, 2018)



mslgrunanisdanisunasesiuulidiusou Auunumvamilsauimainis:
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4.1.3 N3eNTNAI5I54 (the Public Ministry)

NIENTNEISTTUE Y30 Ministerio Publico iuasdninmelisgorsuynyenilud
A.f. 1830 LlerAukasasivdeuierfulsedufiddyuasdunalssloridiusinves
UssLwﬂﬁ”’amsfﬁ’wﬁ’uLLazmmaaUmiﬂﬁﬁ@mumaaLﬁmﬂwﬁmaq%’gmaiusuaULsuméwuwa]Vi
U N13RUNITAST SUUTZU VOIS THaTUTTLAUN A UANSULBETU NTZNTNE51TUY
US¥NoUsIY BENISEIEALNIYF (the General Prosecutor of the Nation %38 Procurador
general de la nacion) WagHnTIANTNANUEVEUY YU (The Human Rights Ombudsman
¥30 Defensoria del Pueblo) Infiunvesdumsgagauianiuassmsanisymaiudvuywesy
119nNsidenvendiant fnsznsiisaiumis 4 3 laeseTovedgnassmanain
M5LEUBYRIUTEELUBUR MaYRSITIGIAALAZANILIAGST daugnsIamsusuAudiian
milﬁaﬂéuaaamﬁl,miwgﬁ 115N15A159611w9119 4 U (Defensoria del Pueblo Colombia,
2018; Hudson, 2010: 239)

o/ o o

dwsugrunaving senrsgegausientd ugdunenisgeaaesnsynssansnse
femnanthiimiuguanisufdRnuvesigunauasidiminiivessy aseaeunslisgsssymy
MnAuvesEinnwassynAvesdIusvnIs WieUntewmausyleviivesdany (Hudson,
2010: 239) Tuvaugdt fnsaamIsnIeduansuyvery MvinsuRaveulunsduadudns
uyweruvemadiodadudefdlusaziassma neldnsouvesssusutssyidlag udnnis
Uywery IAWURINLAEAIUANNITLYEIUIIN I VB UYYEYULASTUIAWALI BN UYRIS
(Defensoria del Pueblo Colombia, 2018; Hudson, 2010: 239)

Tawsiuyadenuiasndnunioy Wy mswewnsansuysesy n1sundesnisazindns
g

<3

4.1.4 §11n91UEAIVANGIFAUNA15I5TT (The Office of Controller General of
the Republic)

d1naulAIUANEIEALIIES 1S 138 Contraloria General de la RepUblica
de Colombia (CGR) fiffruaugsaausisansisasgduduimsvesdiinau iunain
583511893 FANALYTEEWBURTILIL 3 AU IINNTIaUETI8TeUBIATEETINYY
mayRsTangsaauazanuiely fs1uauazminidugamuauuazeaaousul sz
edevessglaslfinausivssansnmnaassgiataynsmildidannden lnsagnsadey
MSUIMIMeNIRuLar sUUsEIN YR uTIvsazE g e lAnUsEAvBamuas
Husssu Inegmunuggauisansisusgdstivinilumadalitinssuiumsnisildimsiuves
Uszrpulunmansavaeunslddetulasmaianuesdmiisgdnde (Office of the
Comptroller General of the Republic, 2016; Hudson, 2010: 238-239) #nfaeau



m 2158157391015 U.U.9.

N3ALIUNTLAEAAMIUNTNTIRERUNLINTUMSATEIUAINTIVT DS VBIUTEN Drummond
91 WneatuanuRnIINnIseanluayyInduAwIndeuLe ANTISTUIa T ugTidu
NEIUBY IWUIFNTLUIUNITNIAIUNTANFUVDIAIATTETIUYSY (Drummond Ltd., 2014)

4.1.5 ﬁﬂ7§’\7£éi/f\7@\7@(/’75@mﬁ75 (the Superior Council of the Judicature)

AN189LMIBIANTAAINTT 138 Consejo Superior de la Judicatura (CSJ) Usznau
A8 HAINITHIBUTIITTINIU 6 YU 2158N1IATIAUNUS 8 T 1191NNTUAIRILAE
AAYASITUGIEA 2 AU AIASTETINYRY 1 AN UATANIWALTT 3 AU LaznaINSHNERNTNAR
mAdedau 7 au nsensdsaiiunts 8 U 1ninnisasimivesigan Tasnsiauede
¥esiguIa mheusainanisnnavhifuiiaveulunisumsuasaruaudienaIn1sves
UsziwAuaziunumluiaiuinsusmsdnns siudniansevivyszannveshenainisiv
firnamnga WediuUsyavBamueshonains nvvaeuUsy v amuediuaugainis
uaziinsnsvaeuaslywdmiuginnnufisingAnssalsimngan (Consejo Superior de la

Judicatura, 2018; Hudson, 2010: 236-237)

ey osdnsfmarnisvesleduide Usznoude eadgsssuyny asnindents
(@nnsdenmauiand wardinnuamzdouaniugenauwiend) nsensansisy
(§8N1989qAUNIYIA WATENTIINITNNAUENTUYWYL) F1TNNURAIUANEIGALNS
#15150U5F UATANIEILVIRIANTARINTT NTTUIUNIIATIVABULALANAATENINRIBUTING
Aan1s wardAvyglaesdnsimainisvedaduidoaansaiansanliannisd 2

A1399 2 NTTUIUNITATIVADULALEINAVINUBUAIRAINITVIAGULTEY

29ANININAINTT U @IIHV/UIRI) Unum ATIVEFIUKALENNA
Aa3g5IIYRY (The Constitutional | dlann Undaspudnadnsues HAN5IUNNS
Court of Colombia) (CREPERRTG) TgoTINYLY nsidles #a1Ns tenvu
wavUsevrvu

89AN5LABNAY (The electoral organization)

- ANINTFNAINIYI Jgam UImsuagmuANMTEenas | nssamailes thnsiles
(The National Electoral Council) | (hefifivaya)#) wagilddnslunis
\HonAs
- dlinnuameideuaniugenis | 9a1n1s () IWTILazIaviteya HuavBiRendmie

LASNG Usguns Usga1ns
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N3$NIEI5150UE (the Public Ministry)

- SUNIEEALNINIR elGhY ATIvERULAT IS UALITRY | Eiseiuntanig
(the General Prosecutor of the (CRITEVGTE) msnszviiAgatosiu nsidles HaNg
Nation) FTETTUYYLATVRIEITIINT | LanvunasUTEY Y

- EITI9NIeAUANSIY e | @0EuTNIIegS AUALAZATINABUAEINY RPN RMMIITR
(The Hurnan Rights Ombudsman) | (Aefaveya#) Uspihumudnsuyveau nsidles wa1nTg

WATULAZUTEITY
A1NUGAIVANGIGALIS Mauaranuiesy | muauwasasaaeunisly $ua Wwhiwessy
815138453 (The Office of Controller [ (Fhemanis) UUsEINUYRIST UALBIANTVRITY
General of the Republic)
ANNGIUNIDIANTAAINTT Sgenn uImsuagauanienains | dhenainis
(CREPERRTG)

111 U5UU59910 Hudson, 2010: 218

4.2 yUuuunazlasearathilveaissauienainisgsn
4.2.1 ﬂ?ﬁiﬁﬁiﬁ/yzy (The Constitutional Court of the Republic of Turkey)

A1AST5ITUULY 138 Anayasa Mahkemesi (AYM) lngilfunilsUsesunainisuag
599U5E5UNAINITANASTETTHYLALERNINAUTNAAINTTAASTETTUUAM SN
4 U ganisasgossuyy Usenaulume gaimsiiuiu 17 au fifunannisussdauay
assmueseng 9 Usenaunie (The Constitutional Court of the Republic of Turkey,
2015; Aksel, 2013: 34; Chapin, 1995: 249) ma]WﬂmsLLmézwawizmm%Uﬁ 4 AU 111N
ﬂﬁLLm&”’wmmaqmﬁsanﬂqm 3 AU :mmﬂmiLLms??aﬁumamLLm%’g 2 AU 11INNTTUAIR
YDIAIANUIT 2 AU mfmﬂmime?iy’waqmammaauﬁ’mﬁ 2 AU WATUIINTEIUDLA
4 AU

masgsssuylsnnanthilunsiteduiFesiifedesiuigssmyy tnoane
nsuiluigsssuynidesiunsidadevosmaigossyy Tuiemaigsssuygdadu
FRansunitadefortunisldndmingau sieunasnslidiewussnavesesdnssguay
wssanadiodumsdinnindends nisdafanssusing  uagnisdiliunisvesmssansidios
Tegneldnguarnsey meli¥gsssuyauasndnandiuiugrutuainmuosserulu
35555UYLY asmisﬁmuma%’gﬁﬁméaﬁmsmm%a@fmaulﬁmﬁmsaﬁﬁﬁw%ﬂuﬁmamw
gﬂLauiﬁ (The Constitutional Court of the Republic of Turkey, 2015; Aksel, 2013: 34,

Chapin, 1995: 249)
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UNUIMYBIMATEeTINYRTHNLIN Bndiegnensdinsinduvesmaigsssyase
mm‘wa1Ena,ﬂumil,u’ﬂ%%’gﬁsimgayﬁumwiiﬂ Justice and Development Party (AKP) Fadu
wsspsguraluvaizdy Wesnidnunsiiieatestunsialililddnndsuzvosanily
uAnende Inerasgsssuyadaduindunisnssyhiidaresgsssuyyvesseima fenns
vilUszimnansAnanedusgman (theological state) Fadnfulanuisuaivedgsssuynyd
sryliegnedniaun nsdlvesni1sdnduvesmasysssuyyiinaiitlugieininsening
masgoTIIYLaziIBUIMITesUsEmMA IABadesiunsiauressguiasionisgunsin
AKP (W53A55U"8) vilVinaieSTUURSWasHUTINTNTIA AKP 917U 71 A gnéndviannenisiles

5 U (BBC, 2008)
4.22 @mznﬁi/mmmﬁan@%gdzg@ (The Supreme Board of Election)

AnzNIIINIMIFondagegn v Yaksek Secim Kurulunda (YSK) Usznausng
ANITNAMIIIUI 7 AU kazanBnvawnudiua 4 au 53l 11 Ay anainmsidentay
fszruvesmMAgNsIRigIEnIILIL 6 AU LAYINIINMSIEDNYBIENUMeSEEN 5 Au T1une
1/113’1‘171'L?]IEJ?ﬁumiﬁﬂLﬁuﬂ’liLLazﬂ’JUﬂmﬂ’liLaaﬂg}gﬁLLazﬂ’]iﬁ'lﬂiz“nmaﬁyjﬂisﬁuﬁma SEAUITUIANAN
uagsziusgunatiesin saddivihilunisnsnaeuuagitadeifertunanisdensouas
msyadslutasszriensdonds lnonsdinduresanznssunisnisdendsgegeasliannsn
gvssaisominenuduld (Supreme Election Board, 2017; Aksel, 2013: 70; Chapin, 1995
240-241)

U‘mmmaqﬂmzﬂsiumsmslﬁaﬂﬁqqaqﬂﬁmumﬁﬁﬁ@ W MIRsandelsziny
N1359938UTDINTIANNEAUNENYDINTABEINTIA Republican People’s Party (CHP) #ig
Uszinudeasduauinunfvesnisiuazwunlunmsviiuszeud 1wl aa. 2017 drens
Wasuwlaaisifudnsasasuuulaeedguiafidmadonaiuszud dlfsuiauay
nssasguratlunnuinlunisdnvinUszanuiaenann nan1sueensIvdeuLasItadeves
musﬂsﬁumﬁmilﬁaﬂéiy’aqqqmaqmmﬁu 10 sia 1 UjLasA198989n35A Republican
People’s Party LAgafuUszifuionsandanann wazdudufefunavesssudludian
(Daily, 2017; Topping, 2017)

4.2.3 N5 (Council of State)

auTNaN1UKasy 138 Danistay 913w 3 Tu 4 mmﬂmsLLﬁiqéTuqsuaaﬁﬂizéquqqqm
maqﬁﬁwqﬂmumé’ams (the Supreme Council of Judges and Public Prosecutors) tag
ei’suﬁmﬁammﬂmnwiq&gwmﬂizmm%uaLmamﬁ’]im%’g am%mmuﬁﬁgﬁﬁwmuﬁ'ﬁu
20 AW/uNUN  AsuUteniluAneUINg 5 AU ULagAMZAAINTT 15 AU AIdnduasiiy



nslgrunanisianisunasesiuulidiusau Auunumvasitsnunmainis: ek
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finrsanandesdiann feunamdhfisiiunsmumutugaiedsrtunisdnaulauas
MdnduinaneaUnasesiiieItestunsdliyvinisunases nsss nseunsdduny
¥oe5E UMM TwdenslidUinvviesndulafetuGesnsuinsuEenganiu
v3e3guum3 (Coundil of State, 2017; Aksel, 2013: 40-41; Chapin, 1995: 249-250)

UNUMYRIENUASETIRILN Wnnsainis o nsinnsanduaarireluFemssn
Republican People’s Party QWﬁ‘iﬂjLﬁIaEJﬂLaﬂﬁ’]ﬁ@?{u%mﬂmﬁﬂiiumimﬁLﬁ@ﬂ%ﬂ@ﬂ?jﬂﬁﬁ
pansviUszruAtug a.a. 2017 amum%’gﬁmimLLazé’mﬁudwﬂﬁﬁwﬂimmaﬂ%ﬂqéﬁ’qmn
fladngnaes ilesnmsiasunlasesngunasifsrunisissrmAdunisasundas
figndesnuanednualdnys anursigiaufiasnisgnssaingsa Republican People’s
Party \ilefuil 25 e aa. 2017 waglinavosnsviusseuidusuauysal (Huriyet-
dailynews, 2017)

4.2.4 mansagevlyd (Audit Court)

FanTI9aeuUYT U3 Turkiye Cumhuriyeti Sayistay Baskanligi (TCA) Uﬁ‘ffa
Mﬁ’lmummaﬁgamLLﬁQ“U’@@Sﬁ (the Grand National Assembly of Turkey) 11310
AsuAeResIuIY 3 vy Tnensvimindivesransiaaeutadiinneldnssuiunisves
ma%fgﬁiiméiylﬂuﬁﬁmaL%mE]“qmamiaﬁ]aauﬁz:g%iﬁﬁmimmwaauﬂu’q{JjﬁﬁqoﬁwLmu'qmq
nadles pednsvessy Wmithivesisuasnssamaiies lngagildruanthilunisasnaeuneiu

a

MeeLarnNgAuTe e uTesiEIANIUUTEMYeSs Tfannindeudieldine Ry
Yo saiumiamsnindes Wvthivesdguaznssaniailos mansaaoudydii
vdnnsnTeseunsuftRnusuaminats Uszneusonsussidiulaganuiiiuietu
ATILYNADIVDITIENUNNNITRULALUANINITAN NI TRWTDMLIBNUYEITT lun13nTIadey
Uszansangaeudaydussiliviminensarsisuelignianldegraliussansamuag
wanzaNvsolil Tudinuaenadessededitlor vnmansaaaeuliydiinsinduiiudou
vidadaudafumdnduresaniuieds dvuslianuisssiisiunanioninlunmsdaduiieaiu

Soamsnsausanan (Turkish Court of Accounts, 2017; Aksel, 2013: 33-34)
4.2.5 ﬁﬂig@fugﬁg@waoﬁﬁwmmmzé’yn75 (The Supreme Council of Judges
and Public Prosecutors)

MUIrYUIAVRIENNINYILALEENTT Yse Hakimler ve Savailar Yuksek Kurulu
(HSYK) Wumihenuiiduiioguaninudaszvesmanazanudasndalugansviauves
nnnelinsiiuresnsensigfsssy sguunsnsensgfsssuiusysunussydlng

D eXe

AUTNTIUIU 20 AU ANSIEILUAUNNTE 4 T wuseanidu Nunann1sidenlagUsesIunsud
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4 AU U1AINNITLABNIALIFANMYNIARTA 3 AL WIIINNISLEDNIALANTWMIST 2 AU 113N
n1sidentnesganIvesanItunsAnwgisTsueeswsn 1 Ay 11a1nnIsiientaeaundnant
AUNUT I TUAEEENIRRNINYIAALASTIHANTY 7 AU kavu1aINNIsiaenlagginIne
magfsTTNTEAUEe 3 Au TagvihmthiliAeafunsudmsdansmeinudienainis asoungu
ynuse mul,ﬂmﬂmémsuwsuawwmﬂmLLa zdun1sluAasEaun1e 9 (endumanmis)
fansasiag Aadenuazideududfininuuardonismagfsssuuay FaunAses suluda
nsRasumgAnssuildmngay Tneneide uagnislieanaineu dadanudimun
lnedosdananivinuaranuludasslunisdnduvasfininwilusaednssdiiumis
nsiiunuvesiivseuganvesininwuazdonisaznszinneldnseniisefssau
ﬁﬁwﬁﬁﬁﬁﬁuLLasmsmaauﬁﬂswuqﬂqmm@ﬁwwmsnLLazé’stiSﬂ%y’wﬁﬂ (Judges and
Prosecutors’ Council, 2016; Aksel, 2013: 23-24)

M19197 3 NITUIUNIATIVHOULALANAAVDMUILIUAINAINTVRIA TN

29ANININAINTT 1 (@ssv/usiana) | unum ATIVFDULATANNA
A1a3gsssuyey (The Constitutional | Us¥susud/ UnlesnnudndidnSues | irswhunmmmsdles
Court of the Republic of Turkey) [ thegains/anuvady | Sgossuyn AAINTT LBNYULAL
Uszvu

AENTTUNITNITLABNAEIEA thamanms/anuniely | vmswasatunu nyIAM3LTe UnNsiles
(The Supreme Board of nsiienaa warg 1 anslunig
Election) \HanAs

anuiesy UsesmusuR/ ATIRADULAE TN | Epnswhuwninmansiles
(Council of State) dhena1ns NeITeINIINTEying AT LONTULAY

Wneadeaiuigossuyy | Ussnvu

LAYRIAIUTIVNS
Aan3IEaUURYY Sganuisn@nsf (Feon) | muAuLasnTIREeUNs | Sguta Winthivessy
(Audit Court) masgossuyey (Miv) | Tudszannvessy 2IANIVRITFUAY
n33ANTLEDY
Mszyugegavasdiinineuas | Uses1isud/ UIMsuazAIuAy fhemains
3813 thegains/aniuniedy | dhenainis

(The Supreme Council of (\Fon)
Judges and Public Prosecutors) | n5¢N5398/5354
()

i UFuU3991n Aksel, 2013: 13; Chapin, 1995: 246
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4.3 gUuvunaslassaieninfvawmiigaunmainisuealadn
4.3.1 ﬂ?ﬁfjﬁii&ly@/ (Constitutional Court of the Republic of Moldova)

funvesnainsmasgssiygUsznoufeandndiuiu 6 au fssiumionse
6 T inannsusaiilae$san1siuam 2 au anannsutsralagyses S UL 2 AU uas
mmﬂmiLwiqé'jﬂmsmmz@mﬂfﬁ;:iﬁwmmqqqmﬁmu 2 AU NMSANUIUNUYBIAATEETTUYY
finnundudaszuasiovtszananduvesmuies Taefldrunanihfinisinuanudugignues
Syessuunld masgessuynazandunusginiudaszuaziandnnisianuisuaives
%’gﬁiswmmwﬁy’u W MInTIvaeuIINTRvydiiiarulounevaaieuIms AnusTsTTny
LLaﬁmaﬁmamﬁLﬁaﬂﬁgﬂLLaz‘Uim’ma (Constitutional Court of the Republic of Moldova, 2018)

mewuaqma%gﬁiiméaﬁmumﬁﬁﬁiy asmﬂszﬁﬁma%’gﬁsﬁwmﬁmsmsﬁu
§1119983U5857U13UR Igor Dodon 1392A517 181910 Dodon dndulassfunisusads
STUURT 5 AULAETIUUATYILIINITNTENTNEN 2 AUNITINAMESTUUASVDIUIENSTUWAS
Pavel Filip 7t mngazidisaufuannimglsuludaneifieusuiiau (pro-European
government) wge Dodon tJugiiaufnuuusade (pro-Russian president) ﬁﬂ‘dg’jmﬁ‘ﬁ'
wuRsiesguTdndanedingn auhlugnisiansuuayitedevesmadgsssuyyiades
sl fiRnudorimulusgssauyn Wisissguund) uaznisnainnndenarmlunisd
drusiluiesdonnvessuiasuisnd (Deutsche Welle, 2018)

4.3.2 asenssunIsnIsiaensana (The Central Electoral Commission)

AENIIUNIINISLEENAINA1T Wae Comisia Electorald Centrald a Republicil
Moldova (CEQ) Wumhenuiiienfiunisidensuassilunsidenss fiaundnsuau 9 au
wiseandu u1ainnisidenlaeUszsmuidud 1 Ay wazunanmsidenlaessan 8 au i
snnanihiflunisdamsdensauarldansiasnmlumsidensegdassuandusssu viuds
SmunnseukazislunIsdiinsidiusinresssruilunsidenss daun1susese
mwaaummgﬂé}’aﬂumstﬁamg’q ﬂmzﬂs'ﬁmmﬁmﬁLﬁaﬂﬁgmmqéfmdﬁaagaLLawé’ﬂgml‘U
ﬁqma%'gﬁssuuagLﬁ'a%fmaqLLazﬁusTummauysaimaqmﬂﬁaﬂé?q (Comisia Electorala Centrala
a Republicii Moldova, 2018; Fedor, 1995: 152-155)

4.3.3 man7I9aaulgd (Court of Audit)

mansivEeudy? vae Curtea de Conturi (CCRM) resaiiel m.d. 1994 mna
unUyefvedung 133 vesigessuyguiianssasguealan Tuleriumansivaeudyd
ndslenanailuaniBnuesosnnsseninauseine EUROSAI ey INTOSAI Aansiadeusyd
fanBnsiuan 7 au annmsussialaesgan Snsennsesshum 5 J mansivaeudod
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Fununlun1snsIEaaulasAIuANNITI I 1ELTULAENTNEINTNIINTTIIUVD 95
WeUsziiufennulusdlanagauiuisveulufunsuimsnsiumedgvitunassuwuy
ana (dnnsvesannmglsl) FsmansavaeutydsainihdilumsisenulsydUdsdie
Sranuiieuanigruglunisuinsuaznsliussleminnensassugianisides Tagnns
JnosAnsuaznmsufiRnuasfulunuivseneuigsssuyaivualy (Curtea de Conturi
a Republicii Moldova, 2018)

UNUINUDIFIAATIDEDUTRYTNIUL 19U N1TATINFOUNITUTINTNITRUDDINUIEN Y
U3msswnsdiuiosdulud a.e. 2014 mansieaeutudRansanmelduntygfineiu
M3UsTRNTsEukaZNNTUSSMETesdy Wemansiadeuiyiinisfinnsansiea
LaznanseiuuvemtsuUImsTsmsdiuTiosdulud a.a. 2014 wuauRnUNG
vangeeafnfunnhsulsznalUitlifaussansimuassdaiiund thlugnismse
40UN1SU3MINIsRUYB MBS TIMsdweduiindy (esnniznsdveios
7i Falesti wae Leova) Tnenansiaaeudy@nnsluszevian 6 Weunazeansinaaudyd
Fadavindaiauouusiumiudlunisuimsinnsiusasindssansnmlunisusmssnnis
RuLArBUUSMITIYNsdIuTesau (Moldovanews, 2014)

4.3.4 @mz@mmi@?’ﬁwmmgm (Superior Council of Magistrates)

ANEHAINSEANINYIZIAR 13 Consiliul Superior al Magistraturil (CSM) Lty
Tud 1994 flannnAneaaINTEAININYIEEA 319U 11 AW Aseiuniannse 4 U Usenausie
Usesumagnt 911U 1 AU STHuRIIINIINTENTIERsTIN 91UIU 1 AU S8N13E9ER I
1 AU ANEAANITHININYIENEA T1UIU 5 AU LA¥INTEIUNNINGIREAINNITERNVDITTAN
$1uau 3 au Serunauaruiiflun1suinisianisienainisianisndey n1usaRe
nslendne n1saenneuINmUvsanTadneiininy) Indnnisiansanaieldnseuy
fituuald (The Superior Council of Magistracy, 2018)

4.3.5 Z’)UEJFJ’)iQT\?éW) (The Prosecutor General of the Republic of Moldova)

Somsgeandinanmslésunaussiainigam fnsgisssiumis 5 9 Sumum
Tumsifiunsduamuisiuafotnlunsainiiinssareuihiaduoalanildiuistos
sunaneifudiuvilsiilimannsufsussssmuyyitedounadlasiainuasnsindures
DYNITEIER ﬁﬁ]ﬁ;ﬁ’ué'amsqqqmﬁwﬁwﬁﬁﬁ@umsﬁuaqﬁmﬁﬂﬂ{]aqﬁw%m%mwuaamgmm
wazasIvaaunInseyinelusgiviegnieldvesuseima  (Prosecutor’s General Office,
2018)
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AT BIANTNINAINITVRINDALAI UTENaUme A1ASTETINYN AMENTIUNITNIT

HENAINAN AaNTIEeUTRT ANYAAINIIHRNINYIEIGALAYEUNITEEN NTLUIUNT

ATIADUAZEIINATENIIHNBUTINT fanTs wavdiitai lngasdnsnawmainisvesueala

a3150R5lAINANS9N 4

A13197 4 NTTUIUNIIATIVFDULALANAAVDINUILIUNAAINITVBIBALAN

Republic of Moldova)

29AN3NINAINTT U (@359 UslaR) UNUMm ATIVFDULATAIUAN
A1a3gssIuYey (Constitutional | Usesmundud/sgany/ [ Undesanudnmans | dinseiumisnisnsiles
Court of the Republic of fhenains YDITTHITUYRY AAINT LONTULAE
Moldova) Usgnvu
ARIZNITUNIINITLABNAINAN Usgsudud/Sgan | usmsuazaiuay nssANdlastinnsiles
(The Central Electoral QREROER wazgldanslunisidends
Commission)
Aan3IEaUURYY Fgan AIUANLAEATINEDY [ S3una Winthivessy
(Court of Audit) nsldsulszanavessy | esdnsvessuas

WIIANTTLIDN

ANIZAAINTTHRN NN NILNTNYATIW/ | USMITuarAIUAN Hhenanng
(Superior Council of Sganveihenains | ehenainis
Magistrates)
EEAREGRG fgann ATRADULAETIITAN | Hiseiuviinanisides
(The Prosecutor General of the Wetaensnseyindl | 9ainis lenvuuas

\eadeaiuigessuye
WaYYRIAIUTIYNS

Useuuu

fan: UTuU5937n Fedor, 1995: 146

4.4 nFAURENTUNIIREN NI TR lunI89IUAINaINIg

4.4.1 P5UAUTIUNNNITADNUNITNTIIFDUNITIADNFIALWTSAN SIS AU

nalnmieaungainds

dmiuuszmaladuly MiieufwaINITIaLanIsIEeNAeE9aNINISHaaNAS

Wit Akazdtinauamzidouanursen1siien® Wurihsnuauuing 120 vt

lun1sdadenss &5 wagnTivdeuguanIsidenss suinssrymuanalunisiionss

(personal identification) tiWe19RaaNURYY

1

U

WAL

=

anasarildanslunisidenss

PAUMULINGT 265 TN ENINISEBNALAITNR LAEIN1TIANITINUaLLDYN

WNPINUNITLADNAITEAUTIA NNSUSENA WAL I UTUNAALLULBEN LT AN UL YUANNTD

AAMIUKLAZASIVABUNANITHEDNAILA SuBIn1slUAITuN1sHdIuTIun19nisiilealu
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NIIANTSEIBIHIUNNS IAAIUNLARANT AN DILAZYUIUNTNINNSLIDY kazAINUNSH
| | = = = =3 a& P P
AIUTIUVDINTTANTHIDILAEIVIUNITNIINSHI el UFRaN5 15Uy Felunisiuludenistnll
uAUNSHEINTILEILNSYIN NG (Poll) ¥9ndinsiaen@anae

Tuvnigivsemagsd ldivuslinisilidusulunssanisiiesvesUssanvuly
Aanssuvnensiiles Madenis uarnsuinaiulinssamadionsdognasaaeunnma
nvaeutiyd (the Audit Court) wagdinAuvamasgsssuynfoinduiiduan ddnvenn
fefunisgunssanisidedidniuing 69 iliiiulddmadssssuygiunuimddy
Tunsiilosnsideiiednduniniagainsdta udicialization) Tumsguanisidensauas
NIIANTED9

uenanil msfidausnmienisdledunisidendaggnmisnuegsnngnssnis
nnsidonsiagean (the Supreme Board of Election) ¥inthitdnnaidenslmdusssu iy
nszuauMeviiling mInsvaey waglvinisdndulagavnelunsnssiilangning Tivhafs
Tumsdansidends uazBusuaudnamuesanndnizanifiinannindends Tnen1ssadu
YoInMENIIINIIMIFontsgeantyliansngvssaitemissnuduls

SowSsuiisuiuusimaealnan Tusnes 62 uissgsssuyguealailiiimun
vanlunsnsrvaeudinansiiduiumasiledunssanisidlesanniisauianaing
fAfignunsiu “AuenTsuns” egemenIIINIIMSAeNAINal (the Central Electoral
Commission) waziiAasgsssuygreeidaduinfivsenulatarioudeiusgossuunmsoll

4.4.2 nsdansaun1anisdiolunsnsvaeukasaennauIguIa Hunalnieai
Asmams

dwsulusmuveinisidiusiuniinisidiedunisnsivaeunazaonnau (recall)

Y o

genssiuvamsnsiflosirumhenuismainswuinlulssmaladude fnisaud
NAINNAY NIENTWENSI5U (the Public Ministry) 98n15898ALWIYTR (the General
Prosecutor of the Nation) Lag§n519MSUHLAY (the Ombudsman) ABEQUALUEDIYDS
mM3AuATasEnSlunslduTumansiisswesevivy Snwwalseleviansnsaey uagnsivaey
nsnsyieadmihiisgiufiRaueesliveuse uagissuunsmugunisldanetuay
UsranaeinasgiIud 1N A uANgaaLea1s13usg (The Office of Controller
General of the Republic) TP89YATINAOUNITUTINTNNITRUVBIEIUTIYN T Waz T
AsuRinvouluRuvidensndauvesdlilvignldlulumailigndes

Uszneuduang 270 fildimuandnnnslimisnuimainisneszuuly
nsildusinvesnaliles (citizen participation) Tun13MIARUNITYINNULATNANIUVDY
Fvhiisglunsdassedunisieu dWednvinalsglomiassuzvediny
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dmsuuszinansA ledanumisss (Council of State) ihwihiinsavasunissindla
wagAdndufiinanaalnases ednnstulamiludnisunasesuaznisudmseng o
wazdailmansiaaeutnyd (Audit Court) URvhluuLvesssanIwism@nd (the Grand
National Assembly of Turkey) Inevhutiiilunisasiadeusesu 18918 warnsngaunes
viheanlussuia Mnanauussnasiliiazauussnaeaduayy msnszvhveadiniii
wagmsinaulafeniunistu saudanisudmsnisiuremssaniaiies wWetlostulyllyiAn
nsnasetunsiidusiumanisdiedunssanisdes uiladivesniufieuliluneurneves
119151 160 fﬁm%"umim’gﬁlaauﬁ’m%wmadmmaq%’gﬁLﬁmﬁunaqﬁwaui‘]uﬂ,ﬂmuﬁﬁ’miﬂa
Aefundnnisdesmnudulugiunisuniesszme (the principles of secrecy required
by national defence) SsqaiioravhlfiAaunumvssnesindidavsfmilunisgnasaasy
Wi

dlewnUseuiivuiuusemavealna ddnistmuandninasilunisoenneou
(dismissal) Wuify eghaUszsuBuiwisanssaszoalnnannsagniganduilensnneuls
Tnelfideadnann 2 Tu 3 vesau@nan waslsesmuisuiiafeaduntussdedondrom
esganuazmaigsssyey uansliifiudsunumvennisnuimainislunsneaey

P = & Y
uﬂﬂa‘mmmﬂmiLaaﬂm%aﬂﬂ%‘m?jﬂ@

uanant wealanldfirnansisaeuta (Court of Audit) wWuiu Tneagimiini
lun1snsivaeudaya N15UINs wazn1sliusyleviluninginsanssaen1en1stiu wasyi
MenulszdUdseszaniiiouansgruglumsuimsuasmsliusslevininensansnsn
NaN5Liles

4.4.3 msdasamimadedunsnsivaeushenainis shunalnmheaningains

luduveinsnsvaeuiienains Ussmalpaude tafvuanisiidiusiunienisidesd
U 1 d! 1 4 o a d’lj d' a o 6491} =
AuMhenuwaINIseg19u1ns 246 laliwndiunamaiiey luiunvesaugArugiuies
asadwaiiansanad (territorial jurisdiction) vesdtedld aeldnssuiun1svesmuLes
ATIUITLITAVS DL UTTET UL MRS VRIS

safans 256 fidsdianigeuisesdninaints duthiflumsguanidn ureds
gy Ransanmginssuilivanzauuazadlye asaaeulssAvsnmuesdinnunaIns
Nansevsulsznalidionainis damstefinmszninsesmmenninainig uazs1unadu
iieliAanstidausulunsmsageuiinariunansmeiues

ae1alsff WenfinnsanUsewagsd ssnuimisauigainislanmantunig
naeunnalingtlunng 159 Nviuseyugeaavassinnnyiiazdanis (the Supreme
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Council of Judges and Public Prosecutors) Lﬁwﬂwmuﬁéﬁmﬁa@LLammﬁaizmaama
wazeaasafelutisnsvhauvesiinnu lneUsysuiiussyalngjfosguusdnszngg
gfisT9 WarUsysunBURiasIIsEAndenaindnandunuiiaueiennainmagnssnl
90 (0177 3 YU UATNAWNY 3 Y1) LAgEN UM (11T 2 YU WATNAWNY 2 YiNw)
ropguadaamaLdeutusasmaadnumaidelignioseusssy wimsilisssudumiy
Ssuradsenilvimienudnannatsaidueiesdievesheuimsld

Tudhuveslszmeanealna leflszuunsiaaeummaluFeswesonainmsiuiulag
MvuAliAuEAaINSENNINYIZEA (Superior Council of Magistrates) ABEATIAABUNNT
usiasta Tonéne nemnauTnuLs @oudu uavadmufinnne finsevhnisldvoude
$59InYaLAYY

4.4.4 nrsdasalunalnnisaniduaiueslngss/as15ass (Public Prosecution)

nsiiduslunalnnisailiuafivedlae 5g/a1snsasyiiiuunuIvves ey
Amannsednedons Tneluussimalasiide i musliidonsgegauisningadeunas
8290 AlUUTTAUANTITNZANN 9 WU AuATEIAVBUYYETULaESUUSEAUUSEANSHG Huay
PreimderosinTranIsukLiu naapuNgAnsIvesdniiisy dnnmadesdlasudonds
Tnefumthitlunssnunszdouite uasdidunsnIvaoulasae UAIUDE 1NN UaE
AINTAUNIALTINTEUIUNMTINAINTHaNsUTIN TS Tulumsnusadou anse
dfuesaNsIsade (public domain) M%@ﬁw%%y’uﬁugmiﬁﬁw Wudu waasliiutaunum
Y8388MIgegANITAluNTNINTeUERIMITd LTI siilesvesUszvvURuAR Ty
NaN5iles

WevuiniansauUsenagsn asnudnsgssinyglanwmanliiudenisiuiiuves
N38ANENIVITN (professional) vudeulvvesanududassuazauvasnseluvedss
AU UATTINTTUSTIM I AR NI TINAUNTENTIERATTTH

Turgussinavealn) lanwmanmslusgsssuyglvinssuiunisvesdunisas
[ Y L3 [ v aa a a = IS z:l'
Jusununausslevivesdiny lunisundemdnifisssy uwasdviiainmuomaiies Lie
AUATBINTSHdIUTINIINIsHasiuan I TunINsiliawing 9 wasddndunisgeanavlasu
N1TWFNAIIINIFANINLIINNITEBNGAY nelddatausniusedlaeysysuant $11se 5 U
e

! fodunansetiaznuinnsidwsnlunsidondwesssrvuniusganiazduimnuadnuauzvesdenisie sunmslasu
dunud (mandate) 9nan13wilidemsiiausuiinveuseldeasisaey Juananndssmalnefidenslanuvasidu
JLUUTIVNT
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4.4.5 N15IAIUTIN NN UAIATToTTUYEY UarnITunlyTgossuyy

Tughuvesnsiidmsumansilostumaigsssyy GuanUssmalasiude 16
Tenasgsssuyaimihilunsundesysunmuazaugeanvesigsssuyy Tnensiiansan
nsuilvsgsssuyny nsasszrnd visensdinduladule Iveuniolivousesgassuyy
sudsmaudlunaglinisdndulaifiodunsesininuigsssuyy uarluBoswesanslunisd
dusunenmsiladlunisusussessuuey lonmvualiluiing 374-375 Inge1avilagufsy
91n3gUIa $3an viseUszvusiunsasUser i aeldnaninaeinisufsusesssuyey
U NlAlAesgUa vieaundn 10 Aulusyant viedouay 20 VaaNITNANT Ysonalod
fiavsidenisednetenionay 5 uavihlugtuneunisudlyigsssuynuaratszvuinely

ae4lshfl Usemeg s Julsemenitymludowesnuduiusmesunasewing
masgsssyalusnuveinansiing waznisuflvigsssuygyaudinanliluund 3 vesny
9ot azﬁauiﬁl,ﬁuié’mﬂU%ﬁ’ﬂgﬂjﬁlu%’gﬁisaJEﬁyQ'u?ﬁﬁdwma%’gﬁﬁwmﬁmﬁﬁmumﬁﬁﬂﬁa
AruTpUfesEoTIIYE TeludsgUuuuiasilovnuessenimuesdy warngsudeuvesigam
f37 Tfsnsudligsssuyaiidesiunsiteduvesmaigsssyny willdesniuindsl
annsndufeswelvirassssuyaitdeds lunsdleglutisanizqnidu (state of emergency)
UsznAngsensdin Wietisasnsiy masnsil 148

dwsulszmeanealnn WmuavdnnsfeaiumasgsssuyaliaviBusmeauns
lannsn 134 wissgsssuyguealanbirnasgsssuygyiluesmmenluwngiunaiiansan
Aeafuigsssuygesassaizuealan nssidudassanmenuiguazazjonu
ué’ﬂmﬂu%’gﬁisw@mﬁﬁ iie3nwanuugaanvessssssaysy (the supremacy of the
Constitution) Lﬁa%’mawé’ﬂmiLLﬁQLLaﬂé’wuw%'gLﬂuﬁaﬁ’igiﬁa UM WAEAAINTS 3N
SusesusuRnveUTRSTRanaLle uarANSURRvaUTRINALlDwaTy wardduany
1INTT 135 WU NM5ITMEATIEOUAUYRUMESTETINYRY SUTDMNANITAIUTEI R TUTDY
wanisidenis mI1adeuNIINannaY wardnduisifuainureudie3gsTanygves
NIIANTTLAID

uenantl wws 141 Tindnimaudludgsrsuyyainnsidusumaniades
vasUszervu TasUszvrvunaiiiosanssusguealandiiansidendesiuanlidesn
200,000 au Tnssedenaidesfididoveutlosgassuygasdomnanasiiui egnatios
Amilwesuanisunases uavusazmiionisunasesdesiitentetios 20,000 Au luns
atuayunIswAlusEesTuyy NINAPE190IN1TREINT NN TEBIRE 19N THEINT W
msmsdlesiisianuddydmiuiealanlutagtiu wu Tunsusgyshudiemans Chisinau

U 2015-2016 \enfudymesssudusasnmsvsniuseninanguilsuglsuuas naulousade
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deisUszmAGenindumnnisal the Moldovan Maidan deideunnsuszving Euromaidan
Tugiasu uazarmdaudddunisudlysssssuyniimasgsssuygyvesusalanlsdnduilofui
4 fueu 2016 Tnedidduinnounsudlesgassuyauam 78 Alddinsldudeusdd 2000
I@sJma%’gﬁ'ﬁmﬂlmﬁﬂé’uiﬂ’t%’wﬁ’agajﬁﬁﬁagJJ'LLﬁLaudauﬁWﬂﬂiLLﬁlﬂﬁuﬁﬁa n19La0n
UsgmuuitudonnannsdenvesUsznuiasasilllindensulusganifliides 3
5 (30 61 AzuuuaN 101) Femadreimsudligssauyalundsiuiandangini
nnsiilesvesuealamndeaniivsesiunsuiateenudaldliusysuszaniinuinis
winfunstansnauninedimadensiszsndud Iddmalimuntasssuduiines
593 U (Haus 2009-2012) (Cenusa, 2016) wirudandsnananldlavinlviuealandenisnis
wenigessuyalunisuilelamn viieenananlainuealanlagmihvdnyssiulnewaznsinm
aeldsgssuyadundnifeaiuludny

ety nianuussmaildnanandrsiurenuiimiesauisanisldidiand
unumlunisanaseukardgavensdles ludsnismreaeunsiidausumamadios
yosUszrmuuamtunmadiosesunsdonduasnsanadios uidisufinisiusesdns
nsfidusanvesssrsuesanmIaslssruR Susemamadonis uaznosguadnanisi
drusmamsidieslunisiavennlunasufsusssssuyg lnedsvnalasudouazuoalan
lefmbhenufamainislumsatuayunsiidusmeamaiieuasiannantiunnsiies
ilesessulszudulae uwidwiulssmansidsditesniunsssnmslifuuaaniumades
FeonailiAsnslimienuimanmadiluiduedessionemafiodunsdanisiude
ATIVIUNNITLEIDY

5. unaguuasdatauauuey

MNMsAnugETIIYUTsuisuresianussmaRsiuFesesnisiidauio
manadlosazunumvemhenuimains lugiuznalniinesdisgasiunaludiunans
wazdudeweddalunssuidunsidinnmsildusumenisides msemnnalndany
finmsiauanuduaatunenisdleswgaduudaingiuvesnisidiusiuninisdes A
seeliAnnsuUtlugua (power-sharing) liiduanmianisiies Tdldfissnsidia
Srunaszanauhii usazdosesnuuuanitunenisdledliannsonsaaeudaanansld
Srunanaziaunantumsidodiiinalalunsiidusnithlugmsaaafiosnmmeniniles

Tngvhenuiwainis NnmsfinymuindanudAyegidsdunisdaaiunisd

o w o

dusuminslieswazasanalnluniseseaeunasarmabnduanseddydmsuni s
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anfunisdlosazUsvyisUlee Inglulszmelaaudouazuoalanldasviouliiudiaunum
YeathosuAsmainsifinnuduiusiunsidnsumamadieduantunsiionazns
aseuszrsUlaeldreuinetanu mmemhenuimanslussmaisaedldmuemeun
N139599AUIUNAUALTUTBIANENTHdIUTINVRIUTEVIVU 9019 e8UANARNUUTEMAR ST
Asguranandaifunuegludmveamhenuiinains uazilantunsilosunsan iy
o1aldsuavETAlunsgnasndevting Tudwifohlimissnuismainisvesnsi
naneiduedesiionamaiiaslunisdamstudanssdumeniadouasinlugnsnessuduls

SethunBeunnamiAduindudeausuugdemhsnuimamsvesingluuiunvesnisiles
\Fouaemmssuiiinn mhsnuimansiunuvlumansidiesinestiamnn uwagihly
dmsinnFArsaircludnuresns “ansune” llinuenueansldavsves o uay
Tudnsuvdanduiauelinis “finsune” iilelvinsiaaeugrissiuvamanisidedy
Ny Iuﬁ;mﬁﬁﬂﬁmiaaﬂLL‘U‘Uamﬁ’uﬂmﬁaﬂ,uﬁ'gﬁiium WNSANIIY 2560 ADANTaYU
anuvmeegsnnlunsensevantumsiflediisesiunsruanusiosnisfiunnsietu
aaeaduil Fsdwiunamsinvidadieudisunndssmeladude a3 uazuealnn o1
venlfimhsauimamsdadanusuiulunsnnaseunazaimansldsunamanadles
wienadeadavedlitinalnnisiidiusiumaniaiflosiisgsinlinnsdniunsvesiieay
Aamannsannsnaiunnuveussamagldfumssenuandsauniaides uaznaeifumeay
Tumstefaundszudulagladnmands

feu naiaundssrsulagnglissdu fnnnduuazauiunmasmensdiosseusy
nANREIMU (the only game in town) MunaIsANLLLA19dInn (divided society)
Ufaslilfnasdosdfdnsdidusmongumenadouasiuansioanslisdnindu
drunilwasdsnunisidleaiioatiu (inclusion) fianansaufsuusemeldlésheu lidaudu
wssamadles vuIumIedan vienguwaiilosing o ieadsusseniaveanisuysiiy
srunaliAstuaidunadoadsanitu nsfidusumamadioshuaniunadesditmue
wé’ﬂmﬂﬂu%’gﬁiiwiﬁﬁmmﬁflﬁ’fgasm@'a mATeatuieirsduduiudiiludes
yoan1siidrusaunanisifioslumissauisnainis wensufsusgsssuynyuaziam
Uszysulaelnesioly
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Public Officials’ Behavior in Compliance with
the Ministry of Interior’s Code of Ethical Conduct
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Abstract

This article studies public officials’ behavior in compliance with the Ministry of
Interior’s code of ethical conduct. The primary data in this article were collected by
using mixed methods research. The first method is conducting questionnaires from
910 officials who work for the Ministry of Interior. The other method is conducting
in-depth interviews with 12 officials who currently work for the Ministry of Interior,
12 retired officials and 4 scholars. The study illustrates that an overall score for public
officials’ conduct in compliance with ethical standards is 3.65 out of 4. Furthermore,
the logistic regression analysis revealed ten factors which have a statistically significant
influence on public officials’ compliance with the Code of Ethical Conduct. These
factors can be grouped into two categories. (1) Personal Factors which are gender;
education level; length of service; rank; monthly income; and attitude towards being
a public official. (2) Social Factors which are organizational culture; governmental
management system; leaders’ management styles; and law/regulation enforcement.
All factors are positively related to ethical compliance. Additionally, the in-depth

interviews reveal that there are other factors influencing ethical compliance as follow:
1. Having a positive attitude at work
2. Having leaders who act as role models
3. Promoting an organizational culture that values morals and ethics

4. Encouraging and rewarding public officials who comply with ethical codes

and act as role models; and

5. Using information technology to promote efficiency and to reduce public

official’s discretionary power.

Keywords: Public Officials’ Behaviour, Interior’s Code of Ethical Conduct
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Anti-Transnational Bribery Law in Republic of Finland
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(Criminal Code of Finland) igadasiunsinduuuiazunadinwasulac
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nInsEyiAURAL IR
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Y
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(2) Eﬁﬁ‘lﬁ%’mﬁaﬂﬁﬁuﬁmﬁ']ﬁ%ﬁ (a person elected to a public office)
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(3) NUNUUTENURITU (an employee of public corporation) #1881
diegaelidyaniinefumhsnuiuazamined

(4) Lﬁquﬁqﬁ%’gsﬁeﬂszmﬂ (a foreign public official) 184 ﬁﬁlé]’%’umi
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(5) #l¥81u1335 (a person exercising public authority) visnefia HUHUR
Wi TinnunszsvdyaR NTEINVNG BN ¥30N1 I TR 1 TunseanedsiiiunisUedu
fauvdonsiadulavuiiuguresnisldsiunats

(6) @u1BNTFEaN1VeeAI9UTEMA (@ member of a foreign Parliament)
vinefe giduandniganivesisinasemavieaninanvesesdnsseninasema

Y

* Criminal Code Chapter 40 Section 11.
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Suggestions
In your opinion, what anti-corruption issues should be emphasized in the NACC
Journal? Please list them in order of importance.
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